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ABSTRACT

In Anazchy, State, and Utopia Robert Nozick offers a
solution to the problem of when it is permissible to use

force to prsvent a person from doing a non-aggressive risky
act, In this thesis I argue that Nozick's solution to the
problem of non-aggressive risky acts is radically mistaken

and that ths reasons why it is mistaken reveal the limitations
of his state of nature approach to the problem of what prin-
ciples characterize the just state.

In Chapter One I introduce the concepts which I use to
state my argument against Nozick's solution, Most importantly,
I explain what each of the following is: 1) an emergent prob-
lem, 2) an emergent constraint, 3) an optimal solutien to an
emergent problem, 4) the libertarian side constraint against
aggression, 5) a law bound principle, 6) the natural position,
7) the force principle, and 8) the independence principle.

In Chapter Two and Chapter Three I examine the arguments
which Nozick uses to defend his commitment to the libertarian
side constraint against aggressiaon. Most importantly, I ex-

- Plain how his commitment is related to his beliefs that each
person is separate, inviolable, and not a resource for any
other person, In Chapter Four I establish thkat the problem of
non-aggressive risky acts is an emergent problem relative to
the clear beliefs which lead Nozick to accept the libertarian
side constraint against aggression.

In Chapter Five I argue that Nozick does not offer any



compelling reasons to justify his crucial belief that we must
adopt the force principle and the independence principle as
constraints on solutions to the problem of non-aggressive
risky acts, This belief is crucial because it leads Nozick
to the further belief that the correct solution must view
each non-aggressive risky act as an isolated act in which §
one person subjects another to a risk. Consequently, he de=-
fends a solution which is in sharp contrast with solutiens
which interpret the problem of none-aggressive risky acts as

a problem which concerns all of the people in an area and
which takes account of the fact that in the normal course of
events each person is both a risk bearer and a risk creator.
A person who interprets the problem in this way will almost
certainly solve it by appealing to a law bound principle,
i.e., a principle which a) specifies an end result and b) is
used to evaluate enforceable public rules assigning entitle-
ments to perform non-aggressive..risky acts according to how
close compliance with the rules comes to achieving the end
result, Furthermore, a person who appeals to law bound prin-
ciples will almost certainly also accept the natural position,
i.e,,.the position that law bound principles create the need
for special principles, perhaps democratic principles, for
evaluating procedures which select the people who alone have
the right to publish, interpret, and enforce the public rules
which are needed to satisfy the law bound principles. fOnce
we see that Nozick cannot defend his commitment to the force
and independence principles, we must ask whether there are
any reasons to prefer his solution to the problem of non-
aggressive risky acts to a solution which appeals to law
bound principles and the natural position,

In Chapter Six I examine Nozick's solution and argue
that it has many counter-intuitive implications., In Chapter
Seven I identify an emergent constraint and argue that a
solution to the problem of non-aggressive risky acts which
appeals to law bound principles and the natural position sa-
tisfies this constraint to a higher degree than Nozick's
solution, This permits me to conclude that Nozick's solu=-
tion is not the optimal solution,
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INTRODUCTION

In Anazchy, State, and Utopia Robert Nozick offers a

solution to the problem of when it is permissible to use

force to prevent a persan from performing & non-aggressive
risky act. Non-aggressive risky acts are, roughly speaking,
acts which are done for legitimate purposes and which create
risks of harm to others., In most cases where people drive
‘automobiles they perform non—aggressive risky acts., When an
epileptic drives he performs a very risky non-aggressive act.
Non-aggressive risky acts also include many acts which pollute
the environment. In tﬁia;essay I am going to argue that
Nozick's solution to the problem of non-aggressive risky acts
is radically mistaken., Furthermore, I am going to argue that
the reasons why it is mistaken reveal the limitations of his
state of nature approach toc the problem of what principles, if
any, characterize the just statke, .

Nozick interprets state of nature theory to consist of
an account of what moral principles apply in a nonstate situ-
ation in which people's moral‘relations have not been complie
cated by prior state action, and & discussion of whether a
state would naturally arise from this situation by morally
permissible means.1 He believes that a demonstration that a
state would naturally arise amounts to a justification of the

state and that the principles which characterize the state
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which arises are the principles which characterize the just
stata.z Furthermore, he believes that the study of state of
nature theory will lead'to three impértant conclusions, The
first is that we must take seriously the anarchist's doubts
about the possibility of providing a justification of the
state.3 The second is that it is possible to overcome the
anarchist's doubts and toc provide a justification of the
state.4 The third and most important conclusion is that it -
is not possible to provide a8 justification of a state which
is more extensive than the night-watchman state of classical
liberal theory which is "limited to the functions of pro-
tecting all its citizens against violence, theft, fraud, and
to the enforcement of contracts, and se un.“5 Nozick believes
that the just state is not permitted to use force in the pur-
suit of any paternalist, perfectionist, or egalitarian goals.
Clearly, Nozick's beliefs about whether it is possible
to provide a justification of the state and what principles
characterize the just state depend upon the moral principles
which he accepts. Therefore, the heart of Nozick's position
is his defense of those principles., My aim is to show that
Nozick does not and cannot defend the moral principles which
he uses to solve the problem of non-aggressive risky acts.
One obstacle to accomplishing this aim is Nozick's concession
that he does not adequately defend nor even completely state

the moral theory to which he appeals.s Furthermore, he
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specifically concedes that there may be problems with his
statement and defense of the principle which he uses to solve
the problem of non-aggressive risky acts.T He insists,

however, that "something like it will do."a

I will argue
that his solution is radically mistaken and that nothing like
the principle which he uses will do.

One of the significant features of Nozick's solution is
its assumption that any principle which is used to solve the
problem must be a principle which any person acting alene in
the state of naturs is entitled to anforce.g Another signi=-
ficant feature of his solution is its assumption that we must
view each risky act as an isolated act in which one person
subjects another to a risk.1n That is, we must abstract
from the facts that a) a risk bearer must often bear the risks
of more fhan one person at a time and b) in the normal course
of a person's life he will be both a risk bearer and a risk
creator. These assumptions put his solution in sharp con=-
trast with solutions which assume that the problem is pro-
perly interpreted as a problem which coneerns all of the
pecple in an area and takas account of the fact that in the
normal course of events each person is both a risk bearer
and a risk creator. A person who makes this assumption will
almost certainly adopt a solution appealing to a principle
which a) specifies an end result and b) evaluates enforceable
public rules assigning entitlements to perform risky acts

11



on the basis of how close they come to achieving this re-
sult, We will call a principle of this type "a law bound
principle® and we will say that a public rule‘satisfies a
law bound principle when compliance with its requirements
achieves the end result, It is counter-intuitive to claim
that any person acting alone in the state of nature is en-
titled to publish and enforce the public rules which are
needed to satisfy a law bound principle., Therefore, a
person who believes that there are law bound principles
faces the problem of determining who is entitled to publish
and enfor;e these public rules. A naﬁural solution is to
posit special principles, perhaps democratic principles,
whose pu:poss'is to evaluate procedures which select the
people who alone have the right to publish and enforce them.
I will argue that the optimal solution to the problem of
non-aggressive risky acts is one which appeals to both law
bound principles and democratic principles,

My argument that a solution which appeals to these
types of principles is preferables to Nozick's solution does
not, by itself, threaten Nozick's principal conclusion that
the only just state is the night-watchman state., It only
forces him to accept the more specific conclusion that the
night-watchman state is just only if it uses democratic pro-
‘cedures to determine which people are specially entitled to

publish and enforce the public rules required by acceptable
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law bound principles, Additional arguments are naeeded to
foice Nozick to retreat from his claim that ihe just state

is not permitted to use force in the pursuit of any paterna-
list, perfectionist, or egalitarian goals, Although I
believe that these arguments can be givén, I will not attempt
to give them here.

The argument which I will use to show that Nozick's
sclution to the problem of non-aggressive acts is unaccep=-
table will be quite complex., One reascn why it is complex
is that Nozick's book is complex. It cnntains many different
themes and it is not always clear how they are relatsd to
each other, I have made a serious attempt to show how they
form a coherent whole, This attempt forces me to commit
Nozick to theses which he does not explicitly accept in the
text., Those who are attracfsd to Nozick's view will be skep-
tical about whether a person who intends to criticize Nozick
can be trusted with the delicate task of discovering the
real structure of his theory. To them I can only say that I
have tried to be fair and that I have given them the oppor-
tunity to clarify and defend his theory by showing where I
havekgnne WIong.

In Chapter One I wili introduce the concepts which I
need to state my criticisms of Nezick's solution to the
problem of non~aggressive risky acts. Most importantly, I

explain a) what an amergent problem is, b) what the optimal
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solution to an emergent problem is, c) what Nozick means by
"the libertarian side constraint that prohibits aggression

i and d) how Nozick's solution to the pro-

against another,"
blem of non-~aggressive risky acts differs from solutions

which appeal to both law bound and democratic principles. In
Chapters Two thrnugh Four I examine the beliefs which lead
Nozick to accept the libertarian side constraint against
aggression and I show that the problem of non-aggressive

risky acts is an emergent problem relative to those beliefs,
In Chapters Five through Seven I argue that the optimal solu-
tion to the emergent problem of non-aggressive risky acts is
one which appeals to both law bound and democratic principles.
Insofar as my criticism of Nezick's solution takes as given
his commitment to the libertarian side constraint against
aggression, it can be interpreted as am intsrnal criticism

of his theory, Therefore, it should be of special interest

to those who take libertarian views seriously.
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- . THE BASIC CONCEPTS

1,1 The Initial Simplifving Assumptions: Nozick believes

that we should construct a moral theory around our clearest

mnral'beliefs. In fact, one of his reasons for studying
state of nature theory is his belief that our clearest moral
beliefs include our beliefs about how to resolve conflicts
which arise in a pre-institutianal state of nature., More
specifically, he appears to believe that we have very clear
beliefs about how to resolve many conflicts which arise
between people, when we make the following assumptions about

the context in which thess conflicts occur:

1. There has been no prior state action.

2, There is an abundance of natural resources,

3. There have been no public announcements that
certain acts are prohibited and that those who do them

will be punished.

I will refer to these assumptions:aé Nozick's "initial sim-
plifying assumptions." Nezick belié?es-that wﬁén we focus on
conflicts which arise.in the éimplifiéd‘world characterized
by these assumptions we will often arrive at clear beliefs
about what principles should be used to solve them and what

"root ideas,"1 to use Nozick's own expression, justify
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using those principles. These principles will include a

list of rights which are natural rights because fhey are

_-held by people in a pre-=institutional states of nature.
Nozick's list of natural Jights certainly includes:

1) a natural right to one's bndy,z 2) a natural right to

one's labor,3 3) a natural right to what one has legitimately

acquired,4 4) a natural right to make contracts,5 5) a

natural right to pursue one's life plan,6 and 6) a natural

right to enforce one's natural rights.7 Furthermore, he

believes that the best explanation for why people have

these rights must appeal to the following root ideas:

1. No person may be sacrificed for the benefit
of any other person,

2., Each person must always be treated as an end
9

and never merely as a means.
3. No person is a resource for any other person.10
4, Each person is individually responsible for

choasing his life plan.11

Finally, Nozick would insist that these root ideas alsoc put
constraints on how we should resolve i) the pre-institutional
canflicts about which we do not have clear beliefs and ii)
the conflicts which will emerge when we drop each of the

three initial simplifying assumptions.
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Wheh Nezick concedes that his book "does not present
a precise theory of the moral basis of individual rights"12
he is conceding that he has not established either a) that
his root ideas, as he interprets them, constitute the best
foundation for a correct moral theory, or b) that there are
valid argumenté in which his root ideas appéar as premises
and his moral principles, including his account of natural
rights, appear as conclusions, In this essay I will, fox
the purpose of argument, accept his root ideas and assume
that they can be used to establish his account of what rights
people have in a world characterized by the initial simplify-
ing assumptions. In fact, I will attempt to explain how to
interpret them so that they can be used to establish some
of the conclusions he wants to defend. I will argue, however,
that they cannot be used to establish his solution to the
problem of non-aggressive risky acts., Now I will turn to the
task of explaining why Nozick makes each of the three initial
simplifying assumptions.

It is essential to understand the role which each of
the simplifying assumptions plays in the development of
Nozick's theory, We must ask why he makes each and what prob-
lems emerge when he dfops it., He would defend the first sim-
Plifying assumption by claiming that a) the correct account
of how prior state action complicates people's moral rela-

tions almost certainly presupposes an account of what is and
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is not legitimate state action, b) we do not have particu-
larly clear beliefs about what is and is not legitimate

state action, and c) one aim of studying state of nature
theory is ;o throw light on what is and is not legitimate
state action, Furthermore, the assumption enables us to
postpone the difficult question of whether the state might

be necessary (as at least a temporary measure) to assure that
those who had been victims of illegitimate state action were
properly compensated.

Nozick would defend the second simplifying assumption
by claiming that it is necessary to bring our attention to
our clear beliefs about how to evaluate distributions of
natural resources and the benefits which result from their
use when natural reésocurces are abundant.13 There is an abun=-
dance of a natural resource when one person's appropriation
of a bequeathable property right in some of that resouxce
leaves, in the words of Locke, "enough and as good left in
Comman for others."14 Conditions of abundance are not condi-
tions in which every desire aof every person can be satisfied.
Even in conditions of abundance a person may have a desire
to use another's body, to benefit from another's labor, or
to receive another's affection which conflicts with the
other's desire. Conditions of abundance are not even condi=
tions in which every person may satisfy his desires for

natural resources. Some natural resources may be situated
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in places-which are only accessible to the strong, the swift,
or the smart. Consequently, we can see that even in condi-
tions of abundance those who are unwilling or unable to
apprapriafe these resources may make claims on those who
have them or have the ability to get them. It should be
clear that even in conditions of abundance people will put
forward conflicting claims on natural resources and the
benefits which result from their use., Therefore, we need

a theory to resdlve these conflicts.

Nozick believes that the theory which applies to the
problem of evaluating distributions of natural resources and
the benefits which result from their use in conditions of
abundance is transparently clear. He would, for instance,
say that each of the following is transpérently clear: a)

a person owns his body and his labor, b) a person owns what-
ever unappropriated natural resources he appropriates by
non-aggressive means, c) a person owns what others, who
previously owned it, voluntarily give him, and d) a person
owns whatever he makes from the natural resources and other
thinés which he owns., These considerations must lead Nozick
to conclude that a) in conditions of abundance a distribu-
tion is just whenever.each of the steps which led to it was
itself just, b) we can determine whether any step is just
without appealing to an established set of public rules which

imply that it is just and, therefore, c) in conditions of
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abundance there are no special principles for evaluating
distributions which give a central authority the right to
take what some have legitimately acquired for tﬁe purpase of
satisfying some desirable pattern or some desirable end
state.

Nozick is aware that we do not live in a waorld in
which there is an abundance of natural rescurces, When
people appropriate natural resources in our world there
comes a time when there is no longer "enough and as goed
left in common for others."™ Some people's appropriations
will eventually make others worse off either by depriving them
of the opportunity to appropriate bequeathable property
rights in :ésources of, that kind or, more weakly, depriving
them of the right to use resources of that kind freely.

When we change our focus from conditions of abundance to
conditions of non-abundance we can justify a system which
permits the appropriation of bequeathable property rights in
natural resources only if we can establish that it is justi-
fiable to make others worse off in these ways. In conditions
of abundance the appropriations of some did not, by hypo-
thesis, make others worse off in these ways. The emergent
problem of non;abundahce is the problem of how to evaluate
distributions of natural resources and the benefits which
rssulf from their use when we drop the assumption of abun-

dance., Nozick appears to believe that the correct solution

20



must attempt to simultaneously satisfy two constraints: a)
it must assure that those who are made worse off in the
specified ways are compensated for their losses and b) it
must preserve the root idea of the clear theory for condi-
tions of abundance - the idea that esach person owns his
labor, We can now see why Nozick makes the second simpli-
fying assumption: it brings our attention to the constraints
we must adopt in solving the problem of how to distribute
natural resources and the benefits which result from their
use in conditions of non-abundance and it postpones the
difficult task of solving this problem,

The reason why the task is difficult is that it may
not be possible to defend a solution which assures adequate
compensation to those who are made worse off in the specified
Ways without compromising the idea of self-ownership which
Nozick finds in the clear theory for abundance. In condi- .
tions of abundance self-ownership implies that no person
is required to aid another whom he has not consented to aid.
In conditions of non-abundance, however, it may be impossible
to provide adequate compensation to all in a manner that is
fair to all without requiring some contribution from each.
Assuring adequate compensation to all will be viewed as a
joint undertaking which each person is required te partici-
Pate in regardless of his consent. I will not attemptxfo

state and evaluate Nozick's soclution to the emergent problem
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of none-abundance. I will, however, bring the reader's
attention to the relation between his solution to this
problem and his claim that the only just state is the night-
watchman state, " He can defend this claim only if he can
defend a solution which does not appeal to principles Qhose
satisfaction depends upon the estabiishment of a central
authority with the right to sometimes take what people have
legitimately acqﬁired in order to aid others whom they have
not consented to aid.

We now come to the third simplifying assumption. It
may, at first sight, appear to be an odd assumption., If an
act is forbidden and punishable how does it complicates matters
if a person makes a public annocuncement that it is forbidden
and punishable? The answer is that it doesn't, The purpose
of the assumption is te bring our attention to our clearest
beliefs about which acts are forbiddem and punishable.
Nozick appears to believe that we can arrive at theée beliefs
by asking the following question: When is it permissible to
punish a person for doing A in the absence of a warning that
he will be punished for doing A? We should be clear about
the answer to this question before we approach the more
difficult question abdut whether there are any acts which
are wrong and punishable only when they are preceded by a
public announcement that they are prohibited and that those

who perform them will be subjected to punishment. Furthermore,
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our clear beliefs about how to answer the first question will
- put constraints on what we can accept as an answer to the
second question in the same way that our clear beliefs about
how to evaluate distributions in conditions of abundance put
constraints on how we can solve the emergent problem of non-
abundance.

What problems do we postpone by making this final
simplifying assumption? One problem which we postpone is the
problem of non-aggressive risky acts., We can reach this con-
clusion from two different dirsctions, First, we will dis-
cover that Nozick does not include non-aggressive risky acts
among the types of acts which arevclearly punishable in the
absence of a warning that they are forbidden. Once we have
an accaunt of which types of acts are punishable in the
absence of a warning, then we must consider whether there are
any. pressing problems which can enly be solved by appealing
to additional rights to punish., It turns out that serious
problems do emerge in a world in which there are nao rights
to punish non~aggressive risky acts. A second way to reach
this same cﬁnclusion is to note stréightauay that the third
simplifying assumption postpones the problem of whether people
are ever CQllectively'responsible for producing certain
results., If people are collectively rsspbnsible for pro-
mducing scmé result, then we need public rules which coor-

dinate their behaviour so that they produce this result, A
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person will usually be liable tao punishment for failing to

do his share in producing the result anly when there is an
established set of public rules which is designed to cooxr-
dinate people's behaviour to produce this result and he has
been warned that he is liable to punishment for failing to do
what the rules require, 0One aspect of the problemkof non-
aggressive risky acts is the problem of cumulative risk: +the
Problem of how to coordinate the non-aggressive risky activie-
ties of many people so that they do not collectively subject
any person to a serious risk, For each of these reasons we
can conclude that the problem of non-aggressive risky acts is
an emergent problem relative to our clear beliefs about when
it is permissible to punish a person in the absence of a
warning that his act is forbidden and he will be punished for

doing it,

1,2 Emergent Problems and Optimal Solutions:

I have introduced the concept of an emergent problem by
giving examples of problems which Nozick would recognize as
Problems which are emergent relative to problems about which
we have clear beliefs.15 We can generalize from these ex-

amples and adopt the following definition:

A problem M is emergent relative to a problem N
and a set of principles P for a theorist T if
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and only if a) T accepts P, b) P is sufficient

to solve N, and c) T's belief that P is suffi-
cient to selve N is not based on a prior belief
that P must also be sufficient to solve M, When
M is emergent relative ts’N and P for T it is
because T either needs additional principles to
solve M or additional arguments to establish that

P is sufficient to solve M,

The reader should hot be alarmed by this apparently complex
definition. The concept of an emergent problem is a simple
concept once we understand the approach to theory construc-
tion with which it is associated., The essential feature of
this approach, which I will call "the intuitionmist approach,"”
is that in constructing a m?ral theory we should be guided by
our intuitive belief that there are compelling theoretical
reasons why some moral problems merit their own principles.
It is not difficult to find people who have argued that
special principles are appropriate for each of the problems
of: punishment, preventive detention, compensating the
victims of injustice, distributing the costs of accidents,
distributing natural resources and the benefits which result
from their use, paternalism, free speech, political obliga-
tion, and evaluating ﬁrocedures for selecting public offi-
cials, This list could certainly be expanded. Let us call

a theorylfor a particular problem, or domain, "a local

theory." A local theory consists of a set of ﬁrinciples
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which can be used to solve problems in its domain and an
explanatian fo:kwhy it is appropriate to use those principles
to solve the problems. A person who develops a local theory
for one domain does not believe that those principles must be
used to solve the problems in some other domain: a person
who develops a theory of free speech does not believe that
its principles must be used to soclve problems of reparations;
a person who develops a theory of punishment does not believe
that its principles must be used to solve problems of pater-
nalism; and a person who develops a theory about how to
distribute the costs of accidents does not believe that its
principles must be used to solve problems concerning how to
treat non-human animals. All of this is obvious, It is
intended to make the obvious point that when a person develops
a local theory for one of the domains listed above he re-
cognizes the problems in ether domains as emergent problems,
In order to avoid misunderstandings, I will bring the
reader's attention to four facts about the intuitionist
approach, The first thing to note about the intuitionist
approach is that the ohly theorists th appear to reject it ;-
and, therefore, to have no use for the concept of an emergent
problem -~ are the anés who believe that a moral theoxry is
coherent only if it contains one principle, or one set of
principles, which can be used to solve all moral problems,

A person who accepts the act utilitarian principle falls into
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this category as does the perscn who believes that the act
utilitarian principle is objectionable only because it must
be supplemented by an equal distribution principle. On
their view there are no problems which merit special prine
ciples. An act utilitarian will, for insfance, say that a
law is right if and only if it maximizes utility, a person
ought to obey a law if and only if it maximizes utility tfo
obey it, and a person ought to be punished if and only if it
maximizes utility to punish him; The principle which he
defends as appropriate for solving one moral problem, he
intends as appropriate for solving every other moral problem.
The second thing toc note about the intuitionist ap=
proach is thét people who agree that it is the correct
appruach may disagree over which problems merit their own
principles, Although Rawls and Nozick agree that it is the
correct approach, they disagree over which problems merit
their own principles. That Rawls believes it is the correct
approach is beyond dispute. Most of his efforts in A _Theory
of Justice are devoted to solving the problem of what prin-
ciples characterize the basic structure of a perfectly just
society under favorable economic conditians.16 He is well
aware that once he solves this problem he will need addi-
tional principles to solve the difficult emergent problems
which remain, These include: 1) the problem of political

obligation,17 2) the problem of justice between generations,
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3) the problem of how to distribute the costs of compensating
people who have been victims of unjust‘institutions,19 and

4) the problem of weighing one form of institutional injus=
tice against ancrl:l'uaz:.Z[J Although Nozick alsoc accepts the
intuitionist approach he certainly disagrees with Rawls's
claim that the problem of what principles characterize the
basic structure of a perfectly just society under favorable
economic conditions merits its own principles., In fact, part
of his reason for studying state of nature theory is to esta=-
blish that we can do without these special principles.

A third thing to note about the intuitionist approach
is that it involves two types of simplifying assumptions and,
therefore, gives rise to at least two types of emergent prob-
lemsz.1 First, it involves isolating a type of problem which
there is reason to believe merits its own principles. A per-
son may, for instance, believe that there are compelling rea-
sons why the problem of punishment merits its own principles
and, therefore, view the problems o paternalism and how to
distribute natural resources and the benefits which result
from their usevas emergent relative tolit. Similarly, a per=-
son may believe that this latter problem merits its own prin-
ciples and view the pioblems of paternalism and punishment
as problems which are emergent relative to it. Once a per-

son decides that a certain type of problem merits its own

principles, however, he may’then make simplifying assumptions

28



whose purpbse is to direct our attention to aspects of that
problem about which we have clear beliefs. Afte; we have
isolated these clear beliefs, we can drop the simplifying
assumptions and use the clear beliefs to aid us im solving
the other aspects of the problem which emerge. Nozick's
assumption that there is an abundance of natural resources
provides an example of this second type of focusing. Its
purpose is to direct our attention to our clearest beliefs
about how to solve the problem of how to evaluate distribu-
tions of natural resources and the benefits which result
from their use, Once we have isolated these clear beliefs
we must use them as constraints on how to selve the difficult
emergent problem of non-abundance. Other examples of the
second type of focusing are easy to provide. A person who
is constructing a theeory of punishment may, for instance,
make the simplifying assumption that there are no monetary
costs associated with punishing people., This postpones the
difficult emergent problem of how to weigh the benefits of
increased deterrence against other benefits, such as better
schools, which alsc cost money to provide. Similarly, a
person who is constructing a theory about how to distribute
the costs of accidenté may begin by assuming that there are
no monetary costs involved in identifying the victims of
accidents and making payments to them or in identifying the
people who caused the accidents and collecting payments from
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them.22 This postpones the difficult emergent problem of
how we should respond to the distortions which are created
by high transaction costs.23

It is easy to show that Nozick makes use of both types
of simplifying'assumptians in the develapment of his theory.
We can dn.this by bringing attention to how he develops and
defends his theory of property rights. He believes that a
person's rights to his property establish a boumdary in
moral space around the property which give the person claims
against thase who cross the boundary.24 He would say that
~a complete theory of property must include soclutions to each
of the following problems:

@

1., How do we determine whether something is ane
person's propexrty rather than another person's?
We will call this "the problem of who owns what."

2, How do we determine what boundary a person's
property rights establish around the property? We
will call this "the problem of what constitutes a
crossing.'

3., How does one person's right to his property
limit the liberty of another person? We will
call this "“"the problem of how property rights
limit liberty."

It is obvious what judgments we are able to make when we
have a solution to the problem of who owns what: this is
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John's land, that is Mary's book, Smith owns two hours of
Jone's labor, and the state owns 20% of Brown's income.
Nozick believes that the solution to the problem of who owns
what is given by the solution to the problem of how to
evaluate distributions of natural resources and the bene-
fits which result from their use, He believes that this
problem merits its own principles and that these principles
are included in the solution to the emergent problem of
non-abundance, Once we have solved that problem, however, we
must solve the problems which are emergent relative to it,
The problems of what constitutes a crossing and how property
rights limit liberty fall into this category.

It may be less cbvious what judgments we are able to
make when we have a solution to the problem of what consti-
tutes a crossing, These judgments will include judgments of
the following types: 1) Smith's act crossed the boundary
established by Brown's property right in his land, 2) Green's
act is certain to cross the boundary established by White's
property in his labor, and 3) Larson's act is likely to cross
the boundary established by Gray's property right in his bady.
In many cases we have clear beliefs about what constitutes a
crossing, It is, for'instance, clear that I cross the boun=
dary established by your property right in your sewer pipe
when I ignore your wishes and break it with a sledge hammer,

It is also reascnably clear that I cross the boundary when
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I do blasting on my property which causes earth tremors

which shatter the pipe. It is not so clear, however, that

I cross the boundary when I plant a tree on my property whose
spreading roots destroy your pipe.

A solution te the problem of what constitutes a
crossing tells us when one person's act crosses the boundary
established by another's property rights, It does not,
however, tell us how property rights limit libe:ty. There
ars many possibilities.zs One possibility is that others
are forbidden to cross the boundary even when the person
gives his consent to the crossing., When a right establishes
a boundary of this type we say that it is inalienable,
Nozick denies that there are any inalienable :::i.ghts.26 His
denial follows from his belief that the natural right to make
contracts includes the absolute right to permit others to
cross the boundaries established by your rights., A second
possibility is that others are forbidden to cross the boun-
dary without the consent of the persaon whose‘boundary it is.
A third possibility is that others are permitted to cross
without consent provided that they ﬁompensate the pexrson
whose boundary it is for the harm caused by the crossing.

All that we can conclﬁde from the fact that A's act crosses
the boundary established by B's right to his property is
that this crossing gives B some claim against others. 1In

order to determine what this claim is we must solve the
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emergent problem of how property rights limit liberty.
Clearly, the problem of non-aggressive risky acts is ane
aspect of the problem of how property rights limit liberty.
Furthermore, we shall see that Neozick regards the problem
of non=-aggressive risky acts as a problem which is emergent
relative to our clear beliefs about how property rights
limit the aggressive behaviour of another.

What problems remain after we have a solution to the
problem of how property rights limit liberty? The solution
to this problem enables us to determine which acts which
threaten the boundary established by another's property
rights are permitted and which are forbidden. Furthermore,
it will enable us to distinguish between acts which are
merely permitted and acts which a person has a right to do.
An act is permitted whesn a person does not act wrongly in
doing it, He has a right to do it, and is not merely per=-
mitted to do it, when he is permitted to do it and others
are obligated not to interfere with his doing it. If we
conclude that a person has a right to do it then, like an
ordinary property right, it establiébes a boundary around
the person which gives him claims against others when it
»is crossed, If we coﬁclude that an act is forbidden, then
we must solve the emergent problem of how psople are per-
mitted to respond to forbidden acts. Nozick denies that we
can go straight from the fact that an act which threatens
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the boundary established by another's property rights is
forbidden to the conclusion that it is permissible to use
force to prevent it or to punish the person whe did it.27
It is an important feature of his theory, however, that the
right to enforce one's natural rights includes the right to
use force to prevent one from doing a forbidden act as well

as the right to use force to punish a person for doing such

an act.28 Furthermore, it is an important feature of his
theory that the right to use force to prevent a forbidden

act includes the righ% to use force to take compensation from
a person who has crossed the boundary esstablished by your pro-
perty rights without your consent. This follows from his
belief .that it is never permissible to cross the beundary
established by another's propexrty rights without his consent
and to refuse to pay compensation.zg Finally, the solution

ta the problem of when it is permissible to use force to re=
spond to forbidden acts will include a solution to the problem
of how severely we are permitted to punish a person for doing
a forbidden act, In summary, Nozick believes that a solution
to the problem of How property rights limit liberty still
~leaves us with the complex emergent problem of when it is
permissible to use force to respond to forbidden acts which
threaten the boundaries established by another's property
rights.

This brief discussion of the structure of Nozick's
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theory should leave no doubt that Nozick makes ample use of
the first type of simplifying assumption. There is over-
whelming evidence that he believes that different problems
merit their own principles, This discussion should also
give the reader some sense of how complex the structure af
Nozick's theory is and, therefore, help the reader to iden-
tify exactly where the problem of non-aggressive risky acts
fits into that structure, The evidence that Nozick uses the
second type of simplifying assumption is also compelling.,
Our discussion of how he approaches the task of solving the
problem of who owns what has already provided dramatic evi-
dence that he uses it. We will see further evidence that he
uses it when we discuss his solution to the problem of non-
aggressive risky acts. He appears to believe that we can
‘arrive at our clearest beliefs about how to solve this
problem by considering it as it arises in a world in which

there are no tramsaction costs.au

It is only after we have
solved it as it arises in this simpler world that we should
drop the assumption of no transaction costs and attempt to
solve it as it arises im the world in which we live,

A final thing to note about the intuitionist approach
is that a person who ﬁses it must eventually defend solutions
to the problems he recognizes as emergent problems, Let us
assume that a person believes that a certain domain merits

its own principles. Let us further assume that he approaches
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the problem of constructing a iheory for that domain by
making use of a simplifying assumption which brings our
attention to what he believes are our clearest beliefs about
how to solve problems in that domain, When we drop the‘sim->
plifying assumption we must solve the problems in that domain
which emerge. How do we decide from among all of the possible
solutions to one of these emergent problems which the optimal
one is? There is no problem when the root ideas which we
arrived at by means of the simplifyiné assumption are suffi-
ciently powerful to entail a solution to the emergent problem.
When this is the case we simply accept the solution which is
entailed as the optimal solution. When it is not the case,
then we must look for an emergent constraint which ;an Re
used to compare the competing soluti‘ans.31

A n;tural place to look for emergent constraints is in
other local theories. Perhaps the root ideas of one local
theory put constraints on how we can develop another local
theory. A complete moral theory is, after all, no more than
a coherent-combination of local theories. A person who uses
the intuitionist approach must, thersfore, be prepared tb

answer the following types of questions:

1, Are some problems completely independent
from other problems so that the theory which we
adopt for one has no implications for the theory
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we adopt for the other?

2. Are some problems completely dependent on
other problems so that the theory we adopt for
one forces us to adopt a particular theory for
the other?

3. Are some problems partially dependent upon
other problems so that ths theory we adopt for
one puts some constraints on what theory we can
adapt for the other but does not force us to
adopt a particular theory?

Is the problem of who owns what completely independent of
the problem of free speech? 1Is the problem of how property
rights limit liberty partiélly dependent upon the problem
of who owns what? Is the problem of paternalism partially
dependent upon tﬁe problem of free speech? Is the problem
of how to distribute the costs of accidenfs completely de=
pendent upon the problem of punishment? It is impossible
to answer these questions in the abstréct. We must have
particular local theories at hand., As I explain and criticize
Nezick's solutiaon fo the eﬁergent problem of nan;aggressive
risky acts I will often raise these types of questions.
_IWhat happsnsi however, if all of the root ideas from
al; of the local theories do not force a conclusion as to
what th?_°PtiW§;.3°lUti°“ to the emergent problem is? In
this_;gse»we must defend a new emergentrconst;aint which a)
is consistent with all of the root ideas which are included
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among our clearest beliefs, b) identifies a property which
it is desirable to have in a solution when’fhe problem is
examined from an impartial point of view, and c) can be used
to f!nk_competing solutions, The soldtipn which”satisfies
this property to the highest degree is the optimal solution,
In order to}estgblish that Nozick's solution to the emergent
problem of hon:gggressive risky acts is not the optimal solu-
tion I must, therefore, do three things. First, I must esta-
b;ish that the rodot ideas of the theoxy which he defends do
not ent;il the solution which he proposes. Second, I“must
defend an emergent constraint which can be used to evaLuate
the solutions which are compatible with his root ideas,
finally, I must establish that there is an alternative solu;
tion which satisfies the emergent constraint to.a higher
degree than Nozick's solution. |

In the firsf two sections of this chaptervI havg made
some general comments about Nozick's approach to thenry
construction, I have discussed how Nozick's initial simpli;
fying assumpt;nnsAare intimately,cnnnected to hig task of
constrqcting a complete moral theory; incl uding a.theory of
the just state, by fncqsing on people's moral relations in
a prg-institutinnal stéte of nature. Furthgrmore, I have
explainad‘what an emergent problem is and have given examplses
aof prob;emg whi;hVNa;ick‘mgst ;ega:d“as emerggnt prnblems at
different stages in the development of his theory. ?inally;

38



I have explained what is involved in claiming that a so;u- 
tion to an emergent problem is the optimal solution. In the
rsmaining sections of this chapter I hope to accomplish
th;ee things. First, I will give a mo:e.p;ggégg’ac;qunt of
yhy‘Nq;ick must view thes problem of non-aggressive risky
acts as an”emgrgent problem by showing how it is related to
the libertarian side constraint against aggression, which

he defends. Second, I will explain the important contrasts
between the solution to the prqblem af n@n;aggressive risky
acts”which Nozick defends and a solution which I bgligve is
certainly preferable. Finally, I will‘sumﬁarize the argument
which I develop in the remainder aof this essay for the con;
clusion that Nozick's solution to the emergent prablem of

non-aggressive risky acts is not the optimal solution,

1.3 The Libertarian Side Constraint Against Aggressign:

vﬂqui:kfs“mngtrdetailgd.dis;ussion nf the problem of how
prnperty»;ightgvlimit liberty~pc;urs in Chapter Four, Neazr

the beginning of his discussion he writes:

A lipe. (or hyper-plane) circumscribes an area

in moral space around an individual., Locke holds
that this line is determined by an individual's
natural rights, which limit the actions of others.
Non-Lockeans view other considerations as setting
the position and contour of this line. In any case
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the following question arises: Azre others forbidden

to_perform actions_that transgress the boundary or
encroach upon the circumscribed ares, or are they
permitted to perform such actions provided that they
compensate the perseon whose boundary is crossed?32

This_qupte should bring cur attention to two important fea-
tureg of Nozickfs discussion, The first is that he clearly
assumes that the solution to the problem of how’property
rights limit liberty presupposes solutions to thgrproblems
of who owns what and what constitutes a c:nssihg. I will,
for the‘most‘part, avoid asking how Nozick believes we can
arrive at solutions to these prior problems, Whgn I discuss
his solution to the problem of nan;aggressive risky_acts I
will simply assume, as he does, that we have snlutions. At
times, however, I will raise the question of whether it is
reasonable tp believe that we can always solve these prior
problems by appealing to a person's natural rights.‘ The
altg:naﬁivg»pqsitian is that we must sometimes appeal to
establéshgd public rules which satisfy law bound principles.33
The reason why I will sometimes raiée this question will
become apparent.

This quotelalso>brings our attention tn-the fact that
Nozick believes that rights aré absolute in the following
sense: it is never permissible to cross the bqundaryAesta-
blished by a person's rights without his consent and to
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refuse tq pay him compensation for the harm caused'by‘the‘
crossing.34 I will call the thesis which asserts that rights
are absoluteAin this sense "weak absaluteness,“ Nozick's
discussion”of the problem of how property ;ights’limit
liberty leaves almost ne doubt that h: believes that the
sqlution,will reveal that rights are also absoclute in the
much strpnge: sense given Ey the libertarian side constraint
against aggres;inn.

Unfortunately, Nozick never‘explicitly says what prin-
Qiples are included in the libertarian‘side constraint
against aggression, and he never offers a precise account
of what copst;tutas aggression, The follnwing :emarks,
whi;h appear in Chapter Three, should give thg readér an

idea of the position which Nozick wants to defend:

Political philosophy is concerned only with
cextain ways that a person may not use others;
primarily physically aggressing against them.

A specific side constraint upon action towards
others expresses the fact that others may not be
used in the specific ways the side constraint
excludes, Side constraints express the inviola-

bility of others in the ways they specify.35

This root idea, namely, that there are different

individuals. with separate lives and so no one may
be sacrificed for others, underlies the existence
of moral side constraints, but it also, I believe,
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leads to a libertarian side constraint that

prohibits aggression against another.a6

Anyone who rejects that particular /the libertarian/
side constraint has three alternatives: (1) he
must reject all side constraints; (2) he must pro-
duce a different explanation of why there are

moral side constraints rather than simply. a goal
directed maximizing structure, an explanation.

which does not itself entail the libertarian side
constraint; or (3) he must accept the strongly put
root idea about the separatenéss of individuals and
yet claim that initiating aggression against another
is compatible with this root idea. Thus we. have

a promising sketch of an argument from moral form

to moral content: the form of morality includes

F (moral side constraints); the best explanation

of morality's being F is p (a strong statement of
the distinctness of individuals); and from P follows
a particula§7moral content, namely, the libertarian

constraint,

What_isbthe_relation between these brief descriptions of and
argqmgnts for the l;bertarian side constraint against aggres-
sion and thg‘later arguments, which appear in Chapter Four,
chcerning yhich actions are forbidden and.whi;h are permitted
provided that compensétion is paid? Nozi;k never tel;s us,

It seems fair to say, however, that the latervarguments are
;ntgnded to,supplament’the earlisr argument, the one from

moral form to moral content, for the libertarian side
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;onstraint. Ye shquld expect Chapter Four to throw addi;
tional light on what the libertarian side constraint requires
and why we should accept it.

,,I" prder to explain what»thgseé”Noziqk inglgdes in the
;ibe;ta;ian side»ccnstraint agéinst_aggression and to explain
how he’dgfends'thosg theses by appealingvta his root iﬂeas,
we must first have an account of what Nozick means by aggres-
sion, It will not do to say that aggression is‘the imper=-
missible use of force, One reason is that any moral theorist,
from libertarian to utilitarian, could agree that imper;
missible uses of force are forbidden., The sqbstantive issue
i; wh;ch,uses of force are impermissible.v Another reason
is that there may be aggressive acts which do not involve
thgruse of force. Although a thief doés not use force it is
reasonable to claim that he acts aggressively. Dne(of my
aims will be to extract the account of aggression which is
implicit inHAnarchy,,State and Utopia, I will use this
accognt of aggression to state the principles which Nozick
certainly includes in the libertarian side constraint ggéinst
aggression and to explain how these‘principlgs are rglatad
to Nozick's root ideas. We will be able to see why a person
who is committed to Nﬁzickfs root ideas will insist that all
aggressive ggtsiwhigh threaten to cross the baundary esta-
blished by anothe:'s property rights”are forbidden, "qu;
howevexr, I will give a non;theoretical account of which
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principles Nozick appears to include in the libertarian side
canstraint against aggression,

The clearest case of an aggressive act which crosses
another's boundary is an act which inveolves the_fprceful
tgking of a person's property without his con;ant. A person
who accepts the libertarian side constraint against aggres=-

sion certainly accepts the following principle:

P1. It is never permissible to uss force to take

another's property without the other's consent.

This is a very powerful principle which takes us way beyond
wgak abso;utgnes§, It implies that it is not pgrmissible to
fpr;efully take another's property even in cases where the
;;pssing will produce a great amount of good and the person
thsa property will be taken is offered more than full compen-
sation for the harm which he will suffer as a resﬁlt of the
taking, It implies that a forceful taking is not even per-
missible in a case where it is a necessary mesans to minimize
the number of aggressive acts which will take place in the
futu:e.ae Forceful takings include the obvious cases:of
using force, or the threat of force, to get a person's
material property such as his money or his car. They also
include the use of force to get a person to p:ovide'labu:

which he has not consented to provide and is not otherwise
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morally bound to provide.

The libertarian side constraint will also apply to
forceful crossings which are not takings. So, for instance,
in cases of battery there is a forceful crossingvbut nothing
which can be called a taking. The principle which Nozick
would appeal to in order to explain why battery is forbidden
would. be the following principle which entails P1 but is not

entailed by it:

P2, It is never permissible to forcefully cross
the boundary defined by another's rights without
his consent,

;“suépect thatuNozick would also say that‘th;rs are times
whenla person aggressively crosses the boundary defined by
another's rights even though he does not forcefglly cross it.
He might, for instance, say that both the person who steals-
and the person who defrauds act aggressively even thnugh

they do not usevforce. What makes their acts aggressive is
the fact that each intends to make another worse off. 'Nozick
might explain why these acts are forbidden by appealing to

the following principle:

P3, It is never permissible to cross the boundary
defined by another'!s rights with the intent to
make the other worse aoff.
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We should note that this principle follows directly from a
commitment tovweak absoluteness., Therefore, it is a weaker
principle than either of the previous principles which con;
stitute the libertarian side constraint, Those»prin;;ples
fprbid_actsvwhere the agent is willing to pay more than full
compensation to the person whose bounda:y he-will Cross and,
the:efora, clearly does not intend to make that person worse
off.

WQ have isolated three types of acts which‘thrgaten to
crpssAthe bpundary defined by another's rights and WhiCh,
Nozick wpuld classify as aggressive, Furthermors, fo; each
type we have identified a principle which says that that
type of act is_forbidden. It éppears that Nozick also be-
lievgs that there are some aggressive acts whi;h do not
th:eaten to cross the boundary defined by another's ;ights
but which are, nonetheless, forbidden., His discussian of
blackmail suggests that he would classify any act which is
QDne for the sole purpose of making another worse off as an

aggressive act and would accept the following principle:39

P4, It is never permissible to do an act, regard-
less of whether the act threatens the bsundary
defined by another's right, when the sols purpose
for doing the act is to make another worse off,
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In fact, it is his discussion ofvblackmail which suggests
that he intends the libertarian side ccnstraint_against
aggression to apply to a wider class of acts than thosg
which he would classify as impermissible uses of force.
“_F;nally, we come to the last clear aspect ofuthe liber-
tarian side constraint against aggression: forbidding»the
use af force for paternalist or perfectionist purpqses.d'D
Thevpersqp who uses force for these purposes intends to
benefit thg p?rson’against whom he wields the fq;ce,. There=-
fore, we cannot get the conclusion that these uses are for-
bidden directly from P3. In order to get the cnnclus;on we
must}gxp}icitly;posit a right to choose one's life plan and
thg means for achieﬁing it. Once we posit this :ight we
can get thgrconclusion that those uses of force are forbidden
by_gppga;ing to FZ. Similarly, once we determine that people
have rights to use force, fhen those rights functien like
property rights and are protected by P1 and P2,

Now that I'have stated the principles which are in-
cluded in the libertarian side constraint against aggression
I want to é) explain how Nozick's commitment to‘the liber;
tarian side constraint leads him to take seriously the_
anarchist's doubts about the possibility of providing a
just;fication of the state and b) elaborate on how the'liber;
tarian side constraint is related to the solution to thg

problem of non-aggressive risky acts. The anarchist believes
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that there are two features of the state which make it im-
possible to provide a justification of the state, The first
is its prohibitinh on the private enforcement of rights.41

So long as we bélieve !hat each person has a right to en-
force some of his rights and we accept the libertarian side
;anstraint against aggression, then we will also haye to
accept»that”prohibiting private enforcement of‘these“;ights
is fo;pidden, This is because prohibiting privatg enfo:pe—
'ment‘invclvgg the use of force to cross the‘boupda:y esta-
b;ighgqlby another's rights without his consent. It is
impertant to notice that this doubt abaut the possibility of
p:oviding”a justifi;gtion of the stats only depends .upon the
belief that péopli have some rights to enforce their rights.
It is conmsistent wi#h the claim that there are some rights

ﬁp use forcelwhich'are possessed by justly selgctedvqfficials
and by_nohody else. Recall that a person who acqepts the
libertarian side constraint assumes that we already have a
so;utinn to the problem of who owns what., This person might
claim that we can solve this problem only by appealing to
established public rules which satisfy a tradit;onal principle
of dist;ibutive justice, In this case he will almost cer;
taiply also claim thaf the only people who have the right to
enforce this rule, a rule which permits the forceful taking
of what some»have legitimately acquired for»the purpgsg.of

satisfying the principle, are justly selected officials.
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Alternatively, he will claim that a central authority has
the right to prohibit the privaté enforcement of thisvrule.
It is only after the problem of who owns what has been
splved that the libertarian side constraint comes intq p;ay.
Thg person who accepts it will insist that each person has
the right to punish those who do the acts which it forbids
and, ther;fore,.that a prohibition on this ;ight ?QA?SE
force is also forbidden. This discussion establishes that

a person whoﬂaccepts the lihertarian siﬂe constraint ggainst
aggression may consistently claim both a)vthat the?e are
officials and by ngbody else and b) that‘it is impossible to
p:qyide a qutifi;ation of the state, The Teason why he can
consistently claim both follows from the”way I have dgfined
thg ;@be;tarian side constraint against agg;essian:‘ as a
thesis which is independent of the thesis that there are ne
rights to use force which are held by justly se;ecteq offi=
cials and nobody else, Although we will see that Nezick
accepts bdth, he only needs the former to explain why he
takss the anarchist's doubts seriously. . .

The second feature of the state which the anarchist
obje;ts to is its proQisian of protective services to all}
of thg peaple within its boundaries including thnss who do
not have the resources to pay for the protection which they

receive and those who would choose to do without the
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protective services.42 How can the state raise the money to
pay for these protective services? If it raises_the money
through voluntazy contribufions, then there are no apparent
;ights viqlatiqns. The other methods of raising the'mpngy,”
howgve;,»wi}lAappear to involve vialations quthg liber#arian
side constraint.v Let us assume that it raises the mqney‘fnr
p;qyiding»protegtion to the needy by taxing the righ._ This
?agation appears to be a forceful taking of.the wea;thy”pgr-
son's property without his consent. Therefore, it appears

to be a v;platinn of the libertarién side constraint. It
even appears to be a viqlation of weak absolutengss insofar
as the crossing is not accompanied by any compensation to the
person whose boundary is cressed. We might attempt to avoid
thgvpon;igsian_that this use of force is»auvin;ationAqf the
;ibe:tarign_sid; constraint by claiming that‘each perscn’has
a ;egitimatewﬁlaim on every other person to aid him in pre-
venting violations of his rights., These may include claims
ta another's aid which do not depend upan‘the existence of
established public rules as well as claims to another's aid
in supporting estébiished public ruiss which are designed

to prevent rights violations. If we believe that people

have these legitimate-claims, then we will deny that en;A
fq;;ipg them is a‘violatinn of the libertarian sids‘const;aint.
Instead we wili say that enforcing them is for;ing a person

to do what he~has no right to refrain from doing. Nozick
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denies that a person has a legitimate claim to another's aid
in preventing viclations of his righ'l:s.43 He takes the view
that we do not violate a person's rightsvwhen we refrain
from aiding him in protecting his rights, Therefnre,rhe
cpncludes“that these uses of force are violations of the
liberta;ian side constraint.

mThe;e»is»also the problem of how to raise maney to
p:ovidg p;otect;on to those who are not needy but whq”dq
ngtvcbnuse to pay for protective sgrvices. _If thg money is
rg@sed by taxing others, then we haye thg same”yiglations af .
the libe;ta;ign side constraint as above. Do we also violate
thevlibe:tarian side constraint when we raise the money by
t;xing thoge'who choose not to buy protective‘se;yipes?
Dpes a person vinl;ts the 1ibertarian sida const:aint when
hg uses force to make a person move from a situation iq‘which
he does not receive protective services and dqes not pay to
one in which he receives protective services and pays? If
this move involves forcefully preventing a person from en-
forcing his own rights, then we can certainly conclude that
there is a violation, Even if it does not involvg this_pro;
hibition it still involves a violation of the libertarian
side constraint, This is because it involves forcefully
takingvsome ofpwhat a person owns without his consent, We
can_qonc;ude that a person who accepts the libertarian»si@g

constraint will object to the state's practice of providing
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protection to all of the people within its boundaries_and
will share the anarchist's second doubt about the possibility
of providing a justification of the state.

We haye seen how Nozick's commitment to the liber#a:ian
gide'const;ain#“is related to his belief that we mustvtake
seriously #hg ana:chist's doubts about the po;sibili?y of
providing a justification of the state, »We can now see why
it fq:ces h;m to reject a principle which he calls "the ep;
fp:ceablq fa;:nesg principle." The Teasons why hg rejg;ts
this principle en;ble us to clearly see why therlingtarian
Sid?m?9“5t?ai"t;is both a very strong and a very iimited
thesis., The fairness principle states:44

’

Whenever a group of people G voluntarily cooperate
by conforming their behaviour to a set of public
rules, then every person P, regardless of whether
he is amember of G, has an obligation to folleow
the rules provided that: a) the rules are intended
to apply to him, b) he has been informed of their
requirements, c) he receives the benefits of the.
cooperation of others, and d) he is better off .in
the situation in which he receives the benefits of
other's cooperation and cooperates than he would
have been in the situation in which he does not

receive the benefits and does not cooperate,

The enforceable fairness principle is the fairness principle
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with the rider‘that justly selected representatives of G‘are
permitted to enforce the obligations created by the fa;rness
principle, These obligations will be‘pbligations to do (or_
rgf;ain from doing) actions which aone had a right_to‘;efrain
from doing (oi to do) prior to the establishment of the rule.
They’may include: «refraining from privately enfnr;ing your
rights, permitting others to use your prnpertyuwi#hnut yourb
consent, paying for services which you never ;onsented to
pay for, orhrsfraining from dqing a risky agt.‘

H“‘The fgirness,principle and the libertarian‘side ;qn;
st;aint“bo#h”prgsgppose solutions to the‘problems“qf whq
owns whqt and what cqnstitutes a crossingf The fairgess
p:inciplg, however, also presupposes snlutions to the prob=-
;gmsbof hqw‘prqpe;ty rights limit liberty andehen a person
ig permitted'to use force to respond to forbidden‘acts. "In
fact, it presupposses information about what all of awperson's
rights are. This is because we need this information to -
determ;ne whsther condition d) of the fairness principlg has
been satisfied, This condition requires us tovcompare a
person's well=-being in the situatioh in which all areAre;
quired to obey“thé rule with his well-bainé in theﬂsi#qa#ion
in whidh‘none are reqﬁired to obey the rule. Ws cannot say
very much about how well off he would have been in the latter
situation unless wavknow what rights people have in“it: We

can conclude that the fairness principle is a principle’
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which can only be used to change the boundaries established
by people's rights in ways which make none worse off, Dnce
we see this it is easy to see why a person who accepts thg
;ibertarian side constraint must reject the gnfp;cgab;e_fair;
nessAp;inciple. The proponent of the libertarianvsida_cnn;
s#:g%nt'belisygs that no person isvpermitted tq‘fpr;efglly
cross thg bcupda;y.gstablished by another's ;ightg withput
the cther'svccngent. In fact, he believes that no person is
pg:m;ttgd toAcrgsg'without consent even whgn hguguarantggs
the»othervmore than full compensation fox thg ha:mucauged
byvthe”c;assing-and thevcrossing is a necessary mean$“f0;>
minimiZing the.number of rights violations, The person whu
a;cepﬁsrthg enfq;ceablsvfairness prin;iple must giye up each
of these be;igfs. ‘He must concede that some forceful
c:ogsings‘af a person's boundary without}his‘consent“ara
permitted, They will be just those crossings which are»pef;
pittgd by established public rules which satisfy conditions
g) through d). Fﬁrthermore, in the cases where crossings
are permitted withbut consent the person whose boundary is
crossed is not even guaranteed full compensation for the harm
caused by that crossing. Condition d) only requires that
the person is better ﬁff than he would have been in the
situation in which there was no rule.» It can“bg satisfied
even #hcugh fhe‘pg;son is not compensatgd each't;me his

boundary is crossed without his consent, All that is
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required . is that he gains more from the times when he and
others,a;e pgrmitted to cross without consent a@d without
paying compensation than he loses from the times when pthe;s
‘are pgrmitted to cross his boundary without consent and with-
out paying compensation,

Thg ;glationghip between the anforceable fai:ngss
principle and”ths anarchist's doubts about the pqss??iléty
of providing a justification of the state is il;qminaﬁing.
Ngzipk»iS'awgre thatﬂa person who accepts the enfnr;gable‘
fairnss;»principle‘can provide a justifiqatipn”qfw#he state.
It is_gasy for this person to show that anvestablishad public
rgle whi;huprqhibits private enforcement of right;l_p;ovides
eg;h_persqp.wiﬁh a right to protective seryices,_and requires
payment‘frqmwgach‘for the cost of providing him with“these
services, will satisfy conditions a) through d) of the en-
fg;ceable fairness principle. The argument that d) will bg
gatisfied_will appeal to the following liabilities of priv;te
enforcement which Nozick recognizes: it ié expensive, it is
time consuming, it often leads to constant feuds, and it
causes people to suffer fear of being victims af'thg un;e;
l@able procedures for determining guilt_which others_might
gse.45 A central autﬁority which published a rule like the
qngyskeﬁched‘gbqve,uusqureliable proceduresyfarvdetgrmining
guiLt, and charged a reasonable p;i;e for its protectivghm

-services could certainly say to each of the people who was
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subjected to the rule that he is better off in the situation
in which he‘obeys the rule and benefits from the coopératian
of others than he would have been in the situation in which
there was no rule at all., In order to stop this quick justi-
fication qf the state Nozick must show that the pripciplevto
whiph‘;t appeals, the enforceable fairness principle,‘is.up%
acceptable., One way fpr‘him to show this is by shpwing that .
it‘is ;ngqnsistent with a commitment to the libertarian side
constraint. We will see»that he has othe:‘reasops for :e;
jegting»the'enfo:ceable‘fairness principle._ It appears to
cgqflict‘wiﬁh h;s beliefs, which we will examinglin #he»l
next section, that there are no rights to use fqrce;wh;;h
a;g-hgld”by justly selected officials and'ncbody.elgemané
thg# no new rights emerge at the group level. It-is imppr;
tqnt_#oAsge, howevgr, that a person who ac:epts #he’;ibe;;
#arian side constraint against aggression does not»have to
appeal to these additional beliefs to establish that the
enforceable fairness principle is unacceptable, _This”_
syggests.that‘a commitment to the libertarian side constraint
is one thing and the commitment to those beliefs is quite
another.

The fact that a.person who accepts the libe:tarian
gideicnnstraint can use it to suppo;t the ana:;histfs dpubts
gbggt the possibility of previding a_justification of tbgA

state and to reject the enforceable fairness principle shows
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that it is a strong thesis, Now we should see why it is a
limited thesis,» First, it presupposes solutions to the prob-
lems of who owns what and what constitutes a crossing. No=-
thing we have said establishes that a person who accepts the
libertarian side constraint cannot also accept solutions to
these problems which sometimes appeal to established public
rules which satisfy law bound principles. Furthermore,
nothing we have said suggests that we can never defend a law
bound principle as the appropriate principle for solving one
of these problems on the ground that it will give "the fair-
est solution,"” When Nozick rejects the enforceablé fairness
principle he rejects a principle which says that once we have
established what boundaries are established by a pérsan's
;ights we cannot appeal to the enforceable fairness principle
to change those boundaries without the person's consent. It
is a completely different question whether we can appeal to
what we intuitively consider to be considerations of fairness
when we first establish what those boundaries are. Second,
‘the libertarian side constraint leaves us with the problem

of when it is permissible to furcefdlly prohibit non-aggres--
sive acts including non-aggressive risky acts, Again, we
should note that nothing we have said suggests that a person.
who accepts the libertarian side constraint cannot appeal to
considerations of %airness to solve this problem. Further-

more, nothing we have said suggests that a person who accepts
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the libertarian side constraint cannot appeal to law bound
Principles to solve this problem, With these facts in mind
I will nbw explain the significant contrasts between Nozick's
solution to the problem of non-aggressive risky acts and a

solution which I will argue is preferable.

1.4 The Natural Position:

One of the significant features of Nozick's solution
to the emergent problem of non;aggressive risky acts is that
it does ngt appeal to law bound principles., That is, he
believes that we can always solve the problem of whether or
not a person is permitted to perform a non-aggressive risky
act without appealing to an established public rule which
satisfies a law bound principle. We have defined a law
bound principle as a principle‘which a) specifies an end
result and b) is used to evaluate enforceable public rules
on the basis of how clcsely compliance with them achieves
that end result., We will say that a public rule satisfies a
law bound principle when compliance with it achieves the
specified end result, and that a public rule is intended to
satisfy a law bound principle when those who publish the rule
believe that it will éatisfy the principle,

A person may believe that law bound principles are some-
times needed to solve the problemé of who owns what, what

constitutes a crossing, and how property rights limit liberty.
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Most theories of distributive justice appeal to law bound
principles to solve the problem of who owns what. Examples
include:

®

A distribution of income and wealth is right if

and only if it maximizes utility.

A distribution of income and wealth is right if
and only if the share which each rsceives

makes an equal proportionate contribution to
the best life each is-capable of achieving.

A person who accepts sither of the above will almost cer;
tainly believe that only justly selected officials have the
right to publish and enforce the laws which are needed to
achieve the end result which it specifies.

| A person may also believe that law bound principles
are sometimes needed to solve the problem of what consti-
tutes a crossing., We have alrsady raised the question of
whether 1 cross the boundary established by your property
right in your sewer pipe when I plant a tree whose roots
destroy the pipe. If you believe that the appropriate way
to answer this question involves evaluating the hypothetical
consequences of hypathetical public rules which tell us what
constitutes a crossing, then you believe that we must some-
times appeal to law bound principles. You will believe that

it certainly is a crossing when the established public rule
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says that it is a crossing and the established public rule
is the rule which has "the best" caonsequences,

Finally, a person may believe that law bound principles
are sometimes needed to solve the problem of how property
rights limit liberty. A person who accepts the libertarian
side constraint against aggression believes that we cam solve
some aspects of this problem without appealing to any law
bound principles in addition to those which might be needed
to solve the problems of who owns what and what constitutes
a crossing, That is, he believes that once we have solutions
to these problems we ﬁan a) say thaf a person is forbidden
to do anm aggﬁessive act which threatens to cross the boun-
dary sstablished by another's rights, and b) determine
which acts are aggressive without appealing to any additional
law bound principles. Another person might insist that
once we have solutions to the problems of who owns what and
what constitutes a crossing we should adopt the following
solutien to the problem of how property rights limit libecty:
a person is permitted to cross the boundary established by
another's property rights without his consent provided that
his act is permitted by an established set of public rules
which a) requires him'to compensate the person whose boundary
he crosses and b) causes greater social utility than any
alternative set of public rules which forbids the crossing

would cause, This person clearly believes that we must
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sometimes appeal fn additional law bound principles to solve
the problem of how property rights limit liberty. The
question which we will eventually have to answer is whether
a person who accepts the libertarian side constraint against
aggression as the solution to»one aspect of the problem of
how property rights limit liberty must say that the solutions
to all aspects of that problem, including the problem of non-
aggressive risky acts, must never appeal to additional law
bound principles, |

A person who believes that there are law bound prin-

ciples must answer each of the following questions:

1) Which people are entitled to publish, interpret,
and enforce the public rules whtich are needed to

satisfy law bound principles?

2) How do we determine when a person is morally
bound to obey the requirements of a public rule

which is intended to satisfy a law bound principle?

3) How should we distribute the costs of publishing,
interpreting, and enforcing the public rules which

are needed?

I will say that a person accepts the natural position when
he believes both a) that there are law bound principles, and
b) that law bound principles create the need for the follow=

ing special principles:
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1. Special principlss for evaluating pro-
cedures which select the people who alcne
have the right to publish and interpret the
public rules which are needed to satisfy law

46 We will call procedures

bound principles,
which satisfy these special principles "just

publication procedures,”

2. Special principles for evaluating pro-
cedures which select the people who alone
have the right to enforce the public rules
which are needed to satisfy the law bound
principles. We will call procedures which
satisfy these principles "just enforcement

procedures,"

J. Special principles which can be used to
determine when a person is morally bound to
obey the requirements of public rules which
are intended to satisfy law bound principles,
We will call these special principles "prin-
ciples of political obligationm," '

4, Special principles for evaluating pelicies
of distributing the costs of maintaining the
just procedures and the costs of publishing,
interpreting, and enforcing the laws which

are needed to satisfy law bauﬁd principles,

We will call policiss which satisfy these
principles "just policies of distributing the

costs of maintaining just institutions."

5. Speci;l principles for evaluating pro-
cedures for selecting the people who alone
have the right to enforce just policies for
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distributing the costs of maintaining just
institutions. We will also call procedures
which satisfy these principles "just collec-

tion procedures."

Finally, a person who accepts each of the special principles
listed above will also insist that thers is a natural right
to just institutions: a right to the cooperation of others
in establishing and maintaining the just publication, en-
forcement, and collection procedures., It is this natural
right, along with its correlative natural duty, which assures
that just institutions will emerge from a pre-institutional
state of nature by morally permissible means.

A person who wants to defend the natural position must
first establish that the correct moral theory includes some
law bound principles. He can do this by showing that the so-
lutions to the problems of who owns what, what comstitutes a
crossing, and how property rights limit liberty sometimes ap-
peal to law bound principles, In this essay I will examine
whether a person who accepts the libertarian side constraint
against aggression can defend a solution to the problem of
non=aggressive risky acts which appeals to law bound prin-
ciples, The reader will recall that the problem of non-
aggressive risky acts is one aspect of the problem of how

property rights limit liberty. Once a person establishes
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that there are law bound principles, then he must alsc esta-
blish that the solutions to the special problems created by
them must appeal to the special principles included in the
natural position., So, for instance, he might offer the
following argument for his claim that lawbbound principles
create the need for special principles for evaluating publi-

cation procedures:

1. Only one set of enforceable public rules is
needed to satisfy a law bound principle.

2, Distinct sets of enforceable public rules may
yield conflicting directives or lead to excessive

restriction of liberty.
therefore,

J. We need some mechanism foxr seiecting the
people who alone have the right to publish the
enforceable public rules which are needed to

satisfy the law bound principles,

and 4, The mechanism will be acceptable to those
who are bound to obey the requirements af the
enforceable public rules only if it meets the
requirements of what they believe are acceptable

principles.

A similar argument can be given for why we need just proce-
dures for selecting the people who alone have the right to

interpret the laws which are intended to satisfy law bound
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principles.,

Once we recognize that there are principles which can
only be safisfied through the establishment of public rules
we must face the problem of when people are bound to obey
the rules which are intended to satisfy those principles.

We cannot adopt the view that a person is bound to obey the
rules only when he has consented to obey them. This is be=-
cause the public rules which satisfy law bound principles
sometimes establish what people's rights are in the follow=-
ing strong sense: in the absence of the rule we cannot say
what a person's rights are. This would certainly seem to be
true for law bound principles which are used to solve the
problems of what constitutes a crossing and how property
rights limit people's rights toc perform non-éggressive risky
acts, Therefore, accepting the view that a person is bound‘
to obey public rules which satisfy law bound principles only
when he has consented to obey those rules amounts to accept-
ing the untenable view that a person is morally bound to re-
spect another's rights only when he has consented to respect
those rights.

What special principles should we adopt for détermining
when people are mo:aliy bound to obey public rules which are
intended to satisfy law bound principles? The answer would
be straightforward if we lived in-a world in which people
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always agreed about which public rules should be used to
satisfy law bound principlgs. We could get by with one prin-
ciple: a persﬁn is always bound to obey the public rules
which satisfy law bound principles. In fact, however, there
is usually reasonable disagreement about which public rules
should be used., This fact provided part of the rationale
for why we need special principles for evaluating procedures
which select the people who alone have the right to publish
and interpret the public rules needed to satisfy law bound
principles. It also creates the need for principles which
enable people to determine when‘they are morally bound to
obey laws which they do not believe satisfy acceptable law
bound principles, Furthermere, we need p:inciples which
enable people to determine when they are morally bound to
obey laws, even laws which they believe satisfy law bound
principles, which were not published by justly selescted
officials, These are the traditional problems of pelitical
obligation as they arise within a theory which accepts that
there are law bound principles and that law bound principles
create the need for just ipnstitutions, I will offer brief
arguments for each of the other special principles included

in the natural position in the next section.
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1,5 The Force Principle, the Independence Principle, and
Nozick's Solution: ‘ ,

There is absolutely no evidence in Anarchy, State and
Utopig that Nozick accepts the natural position. Is it
because he would deny that there are any law bound principles?
Or, is it because he would accept some law bound principles |
but deny that they create the need for the special principles
included in the natural position? The fact that he does not
accept it is of special interestbbecause the natural position
is a weak thesis which appears to be neutral among conflict;
ing accounts of what principles characterize the just state.
Two people can disagree about which law bound principles are
correct but agree on their commitment to the natural posi;
tion;47 There does not appear to be aﬁygreason why a person
who beliaVes that the only just state is the night-watchman
state cannot alsc believe that the night-watchman state is
just only if it uses the just procedures which the natural
position insists upon, This person will insist that the
state is not permitted to use force in the pursuit of any
paternalist, perfectionist, or egalitarian goals, He may
believe, however, that law bound principles are sometimes
needed to solve the problems of what constitutes a crossing.
and how property riéhts limit liberty and that these law
bound principles create the need for the special principles

included in the natural position. Why, then, does Nozick
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not accept the natural position? More specifically, why.
does he defend a solution to thé problem of non-aggressive
risky acts which is incompatible with the natural position?
One reason why Nozick may not be willing to accept |
the natural position can be traced to his commitment to an
abstract principle which I will call "the force principle"

or "F":

Jhe Force Pripciple: Any principle which is
used to establish that a.person, including an
agent of the state, is permitted to use force
against another person must be a principle which
any person acting alone in the state of nature
may use to establish that he is permitted to use
force against another person,

A person who accepts F will insist that there are no righté
to use force which are held by justly selected officials

and by nobody else, A person who accepts the natural posi-
tion believes that there are two types of rights to use force
which are held by justly selected officials and by nobody
else: the right to enforce the public rules which satisfy
law bound principles, and the right to enforce the just
policies for distributing the costs of maintaining just in-
stitutions, Therefore, Nozick's commitment to F explains

why he does nbt accept the natural position., A question
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which we will have to examine is whether Nozick can defend
his commifment to F.48
The evidence that Nozick accepts F includes these

remarks:

The rights possessed by the state are already
- possessed by each individual im a state of

nature,

No new rights or powers arise; each right of
the association is decomposable without resi=-
due into those individual rights which are held
by distinct individuals acting alone in the

state of nature.50

ess NO new rights "emerge" at the group level,
see individuals in combination cannot create

new rights which are not the sum of preexisting

51
ones,

Although these quotes appear to be about all types of rights,
the contexts from which they are taken only establish that
Nozick intends them to be about rights to use force, They
certainly establish fhat he accepts F, In fact, they suggest
that he accepts a thesis that is stronger tham F in the
sense that it ié‘evén more radically opposed to law bound
principles and the natural position than is F,

The stronger thesis ié the thesis that no new rights

emerge at the group level, In order to see that it is a
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stronger thesis we should ask the following question: Is
it consistent to claim both a) that there are law bound
principles, and b) that law bound principles create the need
for all of the sﬁecial principles which are included in the
natural position except those which are inconsistent with F?
The natural position includes special principles for evalan
ting procedures for selecting people who alone have the right
to a) publish the enforceable rules which are needed to
satisfy the law bound principles, b) enforce those ruleé,
and c) enforce the just policies for distributing the costs
of maintaining just institutions. It would appear that a
person could accept that we need special principles for a)
but deny that we need special principles for b), He might
accept our argument that there must be just publication pro=-
cedures but deny that only justly selected officials have
the right to enforce. the published rules. Instead, he
might claim that the right to enforce them is held by each
person, This position is not inconsistent, Whether or not
it is a plausible position which anybody would ever defend
depends upon what law bound principles are under'discussion.
It is not a plausible position for the law bound prin-
ciples which people uéually defend as the principles of
distributivg justice. Nozick concedes as much.52 This
position may, however, be plausible for law bound principles

which are used to solve the problems of what constitutes a
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crossing and of how property rights limit liberty, Here it
is not completely implausible to view the right to enforce
the rules as an extension of the natural right to enforce
one's rights, A person who believes that we sometimes need
law bound priﬁciples to solve the problems of what constitutes
a crossing and of how property right limit liberty might,
therefore, cling to F and claim that each person has the
right to enforce the rules which are published by justly se-
lected officials, Nozick might make this claim if he were to
concede that there are some law bound principles which create
the need for just publication procedures. He might acknow=-
ledge that a system in which all excercised their rights of
private enforcement would be very inconvenient and note that
people could use their natural right to make coﬁtracts to re-
move the inconvenience. He would insist, however, that no
person or group was permitted to prohibit another's enforce-
ment of his rights without his consent because the prohibition
would be a violation of the libertarian side constraint.

The person who accepts the natural position will take
a radically different view on who has the right to enforce
the rights which are created by the puhlic rules which
satisfy law bound prihciples. He will say that the task
of protecting these rights is properly interpreted as a
joint task which gives each person to whom the rules apply

Some claims on every other person to whom they apply. His
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reasons go beyond the recognized inconveniences of the system
of private enforcement. They also appeal to the facts that
the protection of his rights is something that each person
desires and that the protection of people's rights has the
features of a public good: it is impossible to provide
(some aspects of) the protection to some pedple without pro-
viding it to all; When some assume the costs of catching,
prosecuting, and punishing rights violators they will almost
certainly provide all of the people in the area with the
benefits of a safer environment through increased deterrence
of rights violations., The proponent of the natural position
will insist that the fairest way to provide these benefits
to all is to establish just enforcement and collection pro-
cedures which are used to select the people who alone have
the rights to catch, prosecute, and punish people and to
select the people who alone have the right to enforce just
policies for distributing the costs of providing these pro=-
tective services., We have noted that Nozick would probably
reject this position in favor of preserving F and denying
that the protection of peaple's right is ever properly in-
terpreted as a joint task.

Nozick would fiﬁd it much more difficult, -however, to
preserve F and to deny that there are any joint tasks, when
he faces the problem of who has the right to enforce the

just policies for distributing the costs of publication and
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of maintaining the just publication procedures, It seems

‘ just as implausible to claim that this right to use force is
held by each person acting alone in the state of nature as it
‘does to claim that each person acting alone in the state of
nature has the right to enforce the public rules which are
needed to satisfy a traditional principle of distributive
Justice. t is not inconsistent to claim that this right

is held by each person acting alone in the state of nature ==
it is simply implausible., The implausibility can be traced
to the fact that the force is used to take some of what a
person has legitimately acquired for the purpose of making
him do his share in what is interpreted as a joint task.

It must be clear to the persan against whom the force is
wielded that the person who wields it will use what he takes
for the purpose of accomplishing the task, The only reason=
able way to assure this is to give this emergent right to

use force to justly selected officials and nobody else,

The joint task we are discussing is the combined task
of a) publishing the public rules which are needed to satisfy
law bound principles and, at the same time, establish what
people's rights are and b) maintaining just publication pro-
cedures, Even a persbn who steadfastly holds, as Nozick and
the anarchist do, that the task of providing protection for
people's rights is not properly interpreted as a joint task,

‘will have difficulty explaining why the pzior task of
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establishing what people's rights are is not properly inter-
preted as a joint task., Once we recognize that the task of
establishing what people's rights are is a joint task we must
face the problem of how to distribute the costs of accom-
plishing this task, Nozick cannct, without further argument,
say that the use of force for this purpocse is unacceptabla;
He cannot simply say that it involves forcefully taking some
of what a person has legitimately acquired and, therefore,

is a violation of the libertarian side constraint, The
libertarian side constraint forbids the use of force to

take what a person pwns. It is a separate issue whether a
person owns all that he has legitimately acquired. The
answer depends in part on how we solve the problem of whe
owns what, It also depends in part on whether we recognize
any joint tasks ~- any states of affairs which people are
collectively responsible for producing, If we recognize

some joint tasks, then every person has a prior claim on
every other person for his cooperation in accomplishing the
task, The use of force to assure that person's cooperation
is not a violation of the libertarian side constraint.
Although this use of force takes some of what the person

has legitimately acquired it does not also take what he owns.,
He can only claim to own what he has legitimately acquired
after he has done his share in accomplishing joint tasks,

Our discussion of why a person who accepts law bound
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principles which create the need for just publication pro-
cedures must eventually give up F puts us in a position to
clearly see why a person who claims that no new rights
emerge at the group level is even more radically opposed

to law bound principles and the mnatural positien than is the
person who accepts F is, A person who claims that no new
rights emerge at the group level will have to either deny
that there are law bound principles or deny that law bound
principles create the need for special principles for
evaluating publication procedures., If he conceded that
there were law bound principles which created the need for
such special principles, then he would also have to concede
that new rights, including rights to use force, emerge at
the group level. We can show that he must make this con-
cession by showing that the rights which are established by
the public iules needed to enforce the law bound. principles
and the rights to enforce these public rules are rights
which emerge at the group level. Clearly, they are not
rights which people have in a pre-institutional state of _
nature, Furthermore, ne person actingbalone in the state
of nature has the right to publish the enforceable public
rules which are needed tao satisfy the law bound principles
which the proponent of the natural pasition accepts.
Finally, it is only after a) the group has established just

institutions and b) the justly selected officials have
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published rules which satisfy law bound principles, that the
new rights which are established by the public rules emerge.
A person who accepts F can try to make these emergent rights
compatible with F by insisting that the emergent rights to
use force are held by each person acting alone in the state
of nature. Thevperson who claims that no new rights emerge
at the group'level must straightaway deny that there are
law bound principles which give rise to rights of this type.
Therefore, we can conclude that é person who claims that no
new rights. emerge at the group level accepts a thesis which
is stronger than F.

A person who accepts the thesis that no new rights
to ﬁse force emerge at the group level does not, however,
have to claim that there are no law bound principles, He
might accept the following principle: each person has the
right to be free from risks of harm above a specified ievel;
in particular, he has the right to publish and enforce the
rules needed to coordinate the behaviour of others so that
they do not collectively subject him to a level of =risk
above the specified level, This hybothetical law bound
principle is different from most in that a person who accepts
it can plausibly claiﬁ that each person acting alone in the
state of nature has the right to publish and enforce the
rules needed to satisfy it, It is not plausible to make

this claim about most law bound principles. Those which are
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needed to solve the problems of who owns what and what con-
stitutes a crossing are used to establish what each person's
rights are. There is no basis for any person to claim that
the rule which he publishes to satisfy the princip!é should
be the enforceable ons, With regard to our hypothetical
principle, however, there is an obvious answer to the ques-
tion of why the person who publishes the rule should have
the right to publish it: +the rule is intended to protect
him and nobody else.

The hypothetical principle which we introduced above
is consistent with both F and the stronger thesis that no
new rights emerge at the group level., It turns out, however,
that Nozick rejects it as part of the soldtion‘to the problem
of non-aggressive risky acts, His rejection appears to
follow from his commitment to another abstract principle

which I will call "the independence principle" oxr "I":

The Independence Principle: It is permissible

to use force (or the threat of force) to prevent
a person from doing an act or to punish him for
doing an act only when his act is serious enough
to warrant interference when it is considered as
an isolated act in a pre-institutional state of
nature,

We consider a person's act as an isolated act when we
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consider it independently of the acts of others who are act-
ing independently of‘him. Two people certainly act indepen-
dently of each other when neither knows what the other is do-
ing, They alsc act independently of each other when each has
a sufficient reason for doing his act which does not depend
upon how the other will act. Nozick's comwitment to I would
also lead him to sﬁy that there are times when one person
acts independently of others who are acting independently of
him even though the first person's reason for acting is
dependent upon how how the others act. He is acting inde-
pendently provided that he did not voluntarily agree to co=-
ordinate his behaviour with the others. We can conclude from
Nozick's rejection of the fairness principle that the free
rider acts independently of those whom he takes for a ride.53
Two people are not acting independently of each other in
 cases where they have not voluntarily agreed to coordinate
their behaviour,

It should be clear that our hypothetical principlg is
inconsistent with a commitment to I. A person who accepts
our hypothetical principle will say that it is justifiable
for any person to publish an enforceable public rule which
will coordinate the risky activities of others so that they
do not collectively subject him t; a risk above a specified
level. A consequence of this rule will be>that some.peoplé

will be prohibited from doing Ron-aggressive risky acts
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which are not serious.enough to warrant interference when
they are considered as isolated acts in a pre-institutional
state of nature, Clearly, some of the people whose acts

are prohibited can complain that their acts are not seriocus
enough to warrant interference Qhen they are considered inde-~
pendently of the acts of the others who are acting indepen-
dently of them. They will use their commitment to I to
establish that the public rule prohibits more acts than it

is justifiable to prohibit,

The evidence that Nozick accepts I as a constraint on
solutions toc the problem of non-aggressive risky acts is
found in his discussion of the problem of cumulative risk.s4
This problem arises when a) the result of many person's non-
aggressive risky acts is to subject a'persan to a risk which
is so great that it would be permissible to prohibit any sin-
gle person from subjecting-him to a risk of that magnitude,
and b) none of the non-aggressive risky acts is serious
enough to warrant interference when it is considered as an
isolated act. Nozick offers a detailed discussion of one
aspect of the problem of cumulative risk., He asks us to
consider a pre-institutional situation in which a group of
people agree to give a central authority, or protective . .
association, the rights to a) be the final judge of when one

of them has violated the rights of another, b) determine
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what punishments are appropriate for different violations,
and c) impose the punishments which are apprnpria‘ce.55 He
then asks us to imagine that there are a large number of
people, whom he calls "indepéndents," who refuse to give the

protective association these rights.56

Instead, the inde=-
pendents insist on retaining their natural rights to inter-
pret and enforce their rights., WNezick then assumes that the
procedures which they use to determine who has violated
their rights are more likely to find am innocent person
guilty than the procedures which the protective association
us‘es.s7 This enables him to classify an independent's
exercise of his right to enforce his rights.as a risky act,
Finally, he assumes that the cumulative effect of these
risky acts is a risk of such magnitude that it would be per=-
missible to prohibit any person from imposing. a. risk of that
magnitude on any other person, This leads him to ask
whether a representative of the protective association, or
any member of the association acting on his own, is per-
mitted to prohibit independents from privately enfoxcing

their rights.

His answer reveals his commitment to I:

If there were many independents who were all
liable to punish wrongly, the probabilities would

add up to create a dangerous situation for all.
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Then, others would be entitled to group together

and prohibit the totality of such activities.

But how would this prohibition work? Would they
prohibit gach of the individually nen=fear-

creating activities? Within a state of nature

by what procedure can they pick and:choose

which of the totality is to continue, and what

gives them the right to do this? No protective
association, however dominant, would have this
right. ... No person or group is entitled to pick
whe in fhe totality will be allowed to continue,
All of the independents might group together and
decide this, They might, for example, use some
random procedure to allocate a number of (sellable?)
rights to continue private enforcement so as to
reduce the total danger to a point below the thresh=
old, The difficulty is that, if a large number

of independents do this, it will be in the interests
of an individual to abstain from this arrangement.
It will be in his interests to continue his risky
activities as he chooses, while the bthers.mutually
limit theirs so as to bring the totality of acts.
including his to below the danger level, For the
others probably would limit themselves some distance
away from the danger boundary, leaving him room

to squeeze in, Even were the others to rest adja-
cent to the line of danger so that his activities
would bring the totality across it, on which. grounds
could his activities be picked as the ones to pro-
hibit? Similarly, it will be in the interests of
any individual to refrain from otherwise unanimous
agreements in the state of nature: for example,

the agreement to set up a state., Anything an
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individual can gain by such a unanimous agree=
ment he can gain through separate bilateral
agreements, Any contract which really needs almost
unanimity, any contract which is essentially joint,
will serve its purpose whether or not a particular

individual participates; so it will be in his in=-

terests not to bind himself to participate.58

This quote leaves almost no doubt that Nozick accépts I as

é constraint on solutions ta the problem of non-aggressive
risky acts, In fact, it appears to establish that he accepts
the stronger position that there are no tasks which are
properly interpreted as joint tasks and, therefore, that he
accepts I as a more general constraint,

I am not going to claim that Nozick accepts I as a
general constraint on solutions to all problems coencerning
when it is permissible for ome person to use force agéinst
another, There is ample evidence, however, that he uses it
as a constraint on solutions to problems besides the problem
of noneaggressive risky acts, It is implicit in his argu-
ments against the claims that people have enforceable righfs
to such things as the satisfactions of their needs,sg
equality of c:sppt::..':tunit‘y,6D and meaningful wcu:k.‘s1 These
claims are most plausible as claims that people have en=-
forceable rights to the cooperation of others in producing

these results, Therefore, a person who accepts one of these
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claims belisves that we must sometimes determine whether it
is permissible to use force to interfere with another's act
by asking Qhether his act is in violation of an established
rule which coordinates people's behaviour so that they col-
lectively produce the result., Acts which are in violation
of the rule will often be acts which are not serious encugh
to warrant interference when they are considered as isolated
acts in a pre-institutional situation, We can conclude.
that a person who accepts one of these claims gives up I,
One of Nozick's arguments against these claims, hawever, is
thét when we focus on situations in which there are no
established rules which coordinate people's behaviour +to
produce these results, we do not find any rights to use
force to produce these results.62 Regardless of whether
Nozick is right about what we find, one explanation for why
he finds this type of argument convincing is that he accepts
I,

Furthermore, the assumption that Nozick accepts I can
be used to explain why he accepts a retributive thecry of
punishment which includes the principle that the amount of
punishment a person deserves puts an upper limit on the
amount he may receive'but does not include any principles of
comparative justice.63 A principle which said that the
amount of punishment we may impose on one person depends

Upon the amount which we have imposed on another of equal
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desert‘would conflict with I, If we could establish that
Nozick accepts I as a general constraint, then we could
establish that4he must reject all law bound principles which
can only be satisfied through the establishment of public
rules which coordinate pecple's behaviour so that they
collectively produce some endvresult. The problem with
claiming that he accepts 1 as a general constraint is that
he appears to give it up when he attempts to solve the
emergent problem of nan-abundance.64 Therefore, I will re-
frain from making the claim that he adbpts it as a general
constraint. I will only claim that he adopts it as a con=
straint on solutions to the problem of non-aggressive risky
acts, Furthermore, I will note that he must either accept
it as a general constraint or explain why it is appropriate
as a caonstraint in some casesnbut not others., Failure to do
this leads to the charge that he has not combined local
theories in a coherent manner,

Although the long quote which we examined leaves little
doubt that Nozick accepts I as a constraint on solutions to
the problem of non-aggressive riskylacts, it does not bring
attention to all of Nozick's reasons for accepting I. While
discussing the generai problem of cumulative risk, as
opposed to the more specific problem of cumulative risks
which are created by independents who use risky procedures

to enforxce their rights, Nozick writes:
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How is it to be decided which below-threshold
subsets of such totalities are to be permitted?
To tax each act would require a central or unified
taxation and decisian-making apparatus. The same
could be said for social determination of which acts
were valuable enough, with the other acts forbidden
in order to shrink the totality to below the threshold,
For example, it might be decided that mining or running
trains is sufficiently valuable to be allowed, even
though each presents risks to the passerby no less
than compulsory Russian roulette with one bullet and
n chambers (with n set appropriately), which is pro=-
hibited because it is insufficiently valuable, There
are problems in a state of nature which has no central
or unified apparatus capable of making, or entitled

to make, these decisicns.65

Nozick wants to bring our attention to two facts. The first
is that if we give up I as a constraint on solutions to the
problem of cumulative risk, then we will need some means

of eQaluating the relative social worth of the different
non-aggressive risky acts which create the problem of cumu-
lative risk. The éecond is that there is no person in a
pre-institutional stats of nature who is entitled to enforce
his judgments about the relative social worth of these acts,
Nozick appears to také these facts as grounds for retaining
I. The person who accepts the natural position has a

radically different response, First, he gives up I and

defends law bound principles which enable us to determine
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the relative social worth of different non—aggressive risky

acts. Second, he gives up F and defends the view that people

’are collectivély responsible for establishing and maintaining

just publication, enforcement, and collection procedures.
Nozick's commitment to F and I leads him to adopt

the following principle, which he calls "the principle of

t:t:lmpensa'l::i.c:n,'-'66 for solving the problem of non-aggressive

risky acts:

The Principle of Compensation: A person is
permitted to prohibit another's non-aggressive

risky act only if that act creates a risk of
sufficient magnitude that others fear being its
victims, A person who chooses to prohibit
anocther's non-aggressive risky act must, how=-
ever, compensate the other for any disadvantages
which result from the prohibition. '

We must explain what Nozick means when he claims that one
persan is disadvantaged by another's prohibition of his non-
aggressive risky act. For our present purposes it is suffi-
cient to say that the prohibition prevents the person from
pursuing an activity which is essential to pursuing a normal
life and causes him to be "disadvantaged relative to the
normal situa'tion."67 Nozick regards the principle of com-

pensation as the appropriate resclution of a conflict between
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two types of rights: rights to property and rights to pursue
one's life plan in a non-=aggressive manner, It should be
clear te the réader that the principle of compensation is
compatible with botth and I, Furthermore, the reader
should note that a person who accepts it as the only principle
which can be used to solve the problem of non-aggressive risky
acts must view the problem of cumulative risk as an incon=-
- venience of remaining in the state of nature. It provides
each person who finds himself in a pre-institutional state
of nature with a reascn to establish a central authority
with the right to publish, interpret, and enforce the public
rules which are needed to solve the problem. Most people
will, in the pursuits of their self-interests, use their
natural rights to make contracts to establish a central
authority with these rights., There are no special principles
which can be used to evaluate the procedures which select
the central authority and there are no special principles
which can be used to evaluate the rules which it publishes,
Whatever procedures and principles people agree to are
acceptable, Furthermore, the rules which are published .
are only enforceable against those who have agreed to them.
Those who have not agieed must be treated according to the
requirements of the principle of compensation,

Can Nozick defend his sclution to the problem of non-

aggressive risky acts? In order to do this he will have
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to defend his commitment to‘F, which is a commitment to the
vieﬁ that all rights to use force are held by individuals
qua individuals,‘aﬁd his commitment to I, which is a commit-
ment to the view that all rights to use force are held
against individuals qua individuals, F and I represent the
extreme individualism which is an essential part of the
libertarian position. I am going to argue that even if we
grant Nozick his ac;ount of the root ideas of moral theory
which lead him to accept the libertarian side constraint
against aggression, we do not also have to grant him F and
I as constraints on solutions to the problem of non-aggres-
sive risky acts. Furthermore, I will argue that a solution
which appeals to the following principle and to the special
principles included in the natural position is certainly

preferable to his soclution:

We must evaluate public rules which assign
rights to perform non-aggressive risky acts
on the basis of how well they achieve the
following results: 1) “they assure that no

- person is subjected to a risk of having his
boundary crossed which is above a specified
level, 2) they assure that esach person whose
boundary is crossed by ancther's non-aggres-
sive risky act receives compensation for the
harm caused by the crossing, and 3) they assure

that each person who is disadvantaged by a

88



prohibition of his nen-aggressive activities

is compensated for the disadvantages. Further=-
more, we are to evaluate rules which achieve
all of these results on the basis of how well
each achieves the further result of maximizing
utility.

The reader should understand my critique of Nozick's solution
in the light of Nozick's own critique of utilitarianism,

One of his objections to utilitarian theories is that they
prevent us from giving the right reasons for many of the
conclusions which we at:n:nap'l:.s8 This is because utilitarian
theories do not adequately represent what Nozick believes

are the root ideas of the correct moral theory, After

giving examples which show that a commitment to utilitarian-

ism involves a commitment to outragecus accounts of how to

solve certain moral problems, he writes:

Clearly, a utilitarian needs to supplement
his view to handle such issues; perhaps he
will find thét the supplsmentary theory be-
comes the main one, relegating utilitarian

considerations to a corner,

It is one thing to relegate utilitarian or, more broadly,
consequentialist considerations to a corner and quite another

to claim that they are never relevant., Nozick's commitment
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to F and I is a commitment to the view that there are no
law bound principles and, therefore, that consequentialist
considerations are never relevant, 1 will argue against
Nozick that even afteQ’we accept his account of what the
root ideas of moral theory are, we will still be able to
defend law bound principles and the relevance of consequen-
tialist considerations to sclving problems in at least

one corner of moral theory =~ the corner which must generate

'a solution to the problem of non-aggressive risky acts.

1.6 Summary of the Argument:

In the next six chapters I am going to argue that
Nezick's solukion’to the emergent problem of non-aggressive
risky acts is not the optimal solution. In Chapters Two
and Three I will examine Nezick's defense of the libertarian
side constraint against aggression, I will warn the reader
that the discussion in these chapters will often be tedious,
This is due to the fact that I attempt to attribute a con-
sistent and theoretically interesting defense of the
libertarian side constraint to Nozick., In order to de this
I-muat pay very careful attention to the text in order to
explain_away some apﬁarent inconsistencies. The major
conclusion of these chapters is that the link between
Nozick's account of the root ideas of moral theory and the

libertarian side constraint against aggression is found in
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what he considexs to be the important concepts of productive
exchange and unproductive exchange. I will show that the
principles which constitute the libertarian side constraint
against aggression can be used to resolve conflicts which
arise in situations of productive and unproductive exchange
and that we can explain why it is appropriate to use these
principles by appealing to Nozick's root ideas. The dis-
cussion in Chapters Two and Three will prepare the way for
a precise statement in Chapter Four of why Nozick must con-
sider the problem of non-aggressive risky acts toc be an
emergent problem,

In Chapter Five I will consider whether Nozick can
offer any compelling reasons why we should accept F and 1
as constraints on solutions to the problem of non-aggressive
risky acts and I will argue that he cannot, In Chapter Six
I will consider Nozick's solution on its own merits and
argue that it has many counter-intuitive implications. 1In
Chapter Seven I will identify an emergent constraint and
argue that solutions which appeal to law bound principles
and the natural position satisfy this constraint td a higher
degree than Nozick's solution. This will enable me to con-
clude that Nozick's éolution is not the optimal solution to

the emergent problem of non-~aggressive risky acts,
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ASSAULT AND THE PRINCIPLE OF PRODUCTIVE EXCHANGE

2,1 Aims:

Assault is a paradigm case of an act which threatens‘ta
cross the boundary established by another's natural rights,
In this section I will sxamine Nozick's account of why

assault is forbidden. I will argue for each of the following:

1. Nozick must concede that an argument which
I will call "the argument from compensated-for=-
fear" is not, in spite of the importance which
he attaches to it, needed to justify the prohi-

bition on assault,

2. Nozick must justify the prohibition on assault
by dppealing to the principle, which I will call

"the principle of productive exchange,"” that it is
never permissible to use force to make one person

serve another productively.

3. The principle of productive exchange is a for-
mal interpretation of Nozick's root ideas that
each person is separate, inviolable, and not a

rescurce for any ather person.

4, Nozick must draw a distinction between cases
where it is permissible to punish a person for doing
an act regardless of whether he was warned that he
would be punished for deing it and cases where it is
permissible to punish him only after he has been

warned,
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Nozick does not explicitly accept each of the positions
which I will attribute to him, I believe, however, that he
would, on reflection, accept each. My aim in this section is
Dot to criticize Nozick., It is to isclate those aspects of
the problem of how property rights limit liberty about which
he believes we have clear beliefs. We must examine Nozickfs
solutions to these aspects of the problem before we can exa-
mine his solutions to the aspects of the problem whichAha
concedes are more difficult, including the problem of non=-
aggressivg risky acts, Throughout. this discussion we will
assume that we have solutions to the prior problems of who

owns what and what constitutes a crossing.

2,2 Initial Grounds for Prohibiting Assault:

Assault is the use of force to cross the boundary esta-
blished by another's right to his body without his consent.
Nozick's discussion of why it is permissible to prohibit
assault, rather than permit it provided that compensation is
paid, arises during a discussion of the mores general problem
of why it is ever permissible to prohibit an act that "the
agent knows will or might well impinge across someone'é boun-
dary."1 First, he notes that we must at least prohibit the
joint act of crossing another's boundary and refusing #o pay
compensation for the crossing.2 This prohibition is necessary

to assure that the requirement of'weak absoluteness is met.

23



His commitment to this proﬁibition implies a commitment to

P3 which says that it is never permissible to cross the
boundary established by another's righté with the intent to
make another worse off.a A person who certainly intends to
act contrary to the requirements of thisﬁﬁrnhibition is the
person who crosses another's boundary with the intent to

make him worse off. The thief and the swindler act with this
intent. Second, he notes that we must also prohibit in'thqse
cases where we have good reason to believe that the.compensa-
tion will not be paid., These include cases wheres the injury
which rgsults from the crossing is irreveréible and’pon-'
compensable and cases where the person who causes the injury
is too poor to, adequately compensate his victim,4 Tbese
reasons do not support a prohibition on all assaults. Some
assaults create only a mipimal risk of irreversible and
non-compensable injury and many people who desire to assault
others are in a position to adequately compensate their vic-
tims, How can we justify a prohibition on these remaining
assaults?

This brings us to Nozick's third reason. He claims
that to permit assault provided that full compensation is
paid to the victim wnﬁld lead to an gnfair and arbitrary
distributiqn of the bengfits of.axchange.5 He offers the

following account of full compensation:
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Something fully compensates a person for a loss if
and only if it makes him no worse off than he other-
wise would have been; it compensates a person X for
a person Y's action A if X is no worse off receiving
it, Y having done A, than X would have been without
‘receiving it if Y had not done A.6

When one parson assaults another he crosses the boundary
established by the other's rightAto his body. There is some
highest price m which he would pay for the right tp CIross
and there is some lowest price n which the owner of the
right woul@naccept as compenéation for the crossing., Full
compensation for the crossing would be n., If the two are
given an opportunity to negotiate and if m is g:eatef than
n, tben they will a;rive'at a mutually bgneficial price
which is between m and n. Nozick calls this p:ice fmarket
compensation."7 He notes that to permit assaults provided
only that full compensation was paid would distributevthe
benefits of exchange in a way which is maximally advantageous
to the buyer (the assaulter). He objects that this is un=
fair to the seller and that it is arbitrary.

Furthe:mc:e, he‘believgs that permitting all bqrde:
crossings, including all assaults, provided only that full
compensatian‘is paid woulq deprive all of the benefits of

the market system of exchange. He writes:
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Consider further how such a system Z;ne that per-
mits all border crossings provided that full compen-
- sation is paiQ7allocates goods., Anyone can seize
a good, thereby coming to "own" it, provided he com=-
pensates its owner. If several people want a good, .
the first to seize it gets it, until another takes it,
paying him full compensation, (Why should this sort
of middleman receive anything?) What amount would
compensate the original owner if several persons
wanted a particular good? An owner who knew of this
demand might well come to value his good by its mar-
ket price, and so be placed onh a lower indifference
curve by receiving less, (Where markets exist, isn't
the market price the least price a seller would accept?

Would markets exist here?)a

Nozick seems to be right when he claims that a system which
permitted all border crossings, including assaqlts,lﬁrqvided
that full coﬁpensation was paid wculd'deprive all of the
benefits of the market system as the main system for deter=-
mining prices, The relevance of this claim for the problem
of whether it is permissible to prohibit all assaults is
not, however, clear, First, we should note that a solution
to»the prnbiem of whether it is permissible to prohibit
assau;t which appeals to the consequences of adapting a
general system in which all assaults are prohibited does
nqt‘solve the_problem of whether to prohibit a particular

assault by examining it as an isolated act in a
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pre~institutional situation. Instead, it solves the problem
by showing that the consequences of permitting all assaults
would be detrimental. Although this solution does not appeal
to an established public rule which satisfies a law bound
pr%nciplg; it is inconsistent with I, nonetheless.g_'qus
Nozick want to give up I, which he accepts as a constraint
an the-solution to the problem of cumulative risk, as a con-
straint on the solution to the problem of when it is per-
missible to prphibit assault? I do not believe that he dpes.
Second, it is net clear tﬁat we must prohibit all acts which
"will or might well impinge across someone's boundary,"
inclpding all‘assaults, in order to assure qurselves of‘the
benefits of the market system as the main»system.for_Qgter-
mining prices. In fact, it would seem that a) all that is
necessary to preserve the market system as the main system
for determining prices is a general system which prohibits
most unconsented to crossings and b) we could certainly
improve upon the consequences of the general system which
prohibits all unconsented to crossings by permitting a select
group of unconsented to crossings, including some assaults.,
In order to'firmly establish these po;nts, however,»ws must
examine the consequenées of adopting alternative general
systems, Our examination will avgntually lead us to thg"I
conclusion that Nozick does not want to give up I by saying

that we must solve the problem of when it is perﬁissible to
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prohibit an unconsented to crossing by comparing the conse-
quences of adopting a general system which prohibits the
crossing with the consequences of adopting a general system

which permits it.

2.3 Mutual Aid and the Relevance of Conseguences:
In order to explain why Nozick does not want to give

up I we must discuss the following example:

John is at the beach with his daughter Mary., Sud-
denly he sees that she is in distress. The least
risky way to save her is to throw her a rope.. He
notices that Sam, the fisherman, has a rope in his
boat., He tells Sam that his daughter is drowning
and that he needs the rope, Sam says that he can
use the rope for $%$4,000., He notes that Mary's
life is certainly worth more than %4,000 to John.
and, therefore, that John should be grateful that
he is on the scene to make this offer, dJohn says
that he has the right to take the rope provided
that he pays Sam full compensation for the use of
the rope and that if Sam makes any attempt to pre-
vent him from taking it and using it he will force-
fully, and rightfully, take it.

I will assume that it is a fixed point of libertarian thought
that Sam is right and that any use of force by John to take’

the rope is a violation of the libertarian side constraint
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that prohibits aggression.1U Sam can defend his position by
appealing to the principle which we have called P1: it is
never permissible to use force to take another's property
without his consent., How can Nozick justify P1 and esta-
blish that Sam is right?

None of the reasons which Nozick has so far offered
for why we should prohibit an aét, rather than permit it pro-
vided that compensation is paid, force the conclqsion that
Sam is right, Why isn't John permitted to take the rope;
regardless of whether Sam consents, provided that he pays
Sam full compensation for his use of the rope? John's use
of the rope will not cause Sam to suffer an irreversible and
non-compensable injury. Furthermore, there is little doubt
that Jahn can compensate Sam for his use of the rope. We
are, after all, talking about a rope which can bg bought
for a nominal fee at any fishing equipment store. Is it
unfair to distribute the benefits of exchange in this case
so that they are maximally beneficial to John? It may be
slightly unfair for the benefits of exchange to go completely
to John., Using ordinary notions of fairness, however, it
would also‘be unfair to require John to pay market compen-
sation to a personvwho is wiliing to exploit his misfortune.
It would appear, therefore, that the argﬁment from fairly
dividing the benefits of exchange does ndt support Samfs

position, At most it requires that John must pay Sam
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something more than full compensation for the use of his
rope.11

Finally, we‘mustrask whether a general system which
permits John to take the rope provided that he pays Sam.full
compensation will threaten the market system as the principal
means for determining prices. It seems clear that it will
not. In fact, it seems clear that the public adoption of
the following general system, which we will call "MA" for
"Mutual Aid," will not create any threat to the market system

and will have better consequences than the general system

which prohibits all unconsented to crossings:

MA: A person has a right to cross the boundary
established by another's rights, regardless of

whether the other gives his consent, provided that

a) it is clear that his reason for crossing is to
prevent a serious irreversible injury, b) he provides
the person whose boundary is crossed with full
compensation for any harm which results from the
crossing, and c¢) the amount of harm which results

from the crossing is negligible so that it is

reasonably certain that compensation can be paid.12

If MA is correct, then John has a right to take Sam's rope
regardless of whether Sam consents. Sam can complain only
if John fails to pay him full compensation for his use of

the rope. MA recognizes that Sam's right to his rope is
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absolute in the weak sense that it is never permissible to
cross. the boundary which it establishes without compensating
Sam for the crossing., It also recognizes, however, that in
the circumstances we have described John has a right, re;
gardless of Sam's consent, to use Sam's rope. Although
Nozick's initial.;ist of rights does not include a right to
be given.aid we have used an argument which Nozick appears
to accept to generate an emergent right toc be given aid which
is consistent with the requirements of weak absoluteness,
and, therefore, with the claim that it is never permissible
to use force for rgdistribution purposes., The method we
have used to generate the right to aid is the fnllowing: A
Person has a right to cross the boundary established by
another's rights without his consent provided that a) he
compensates the other for the harm caused by the crossing
and b) the crossing is permitted by a general system whase
adoption leads to better consequences than the adoption of
any alternative system which prohibits the crossing or the
adoption of any alternative system which permits the
crossing butvdqes not impose a duty of non-interference on
the person whose boundary is threatened. According to MA
John.is not merely permitted to cross the boundary esta-
blished by Sam's right to his rope. MA says that John has
the right to cross that boundary. Therefaore, Sam has a duty
not to interfere with the crossing. The only reascnable way
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to interpret the duty of non-interference which is corre-
lated with the right to cross is as a duty to cooperate with
the crossing., Furthermore, if this right has the same pro-
perties as other rights which Nozick accepts, then it esta-
blishes a boundary around John which gives him claims when
it‘is crossed. In fact, it would appear that if Nozick says
th;t John has the.right to take the rope, then he would also
have to say that any attempt by Sam to interfere with Jchn's
exercise of this right would make Sam liablehto punishment
for crossing John's boundary and liable to pay cnmpensation‘
for any ha;m which results from the crossing.13 Nozick does
not want these conclusions., He wants to deny that John has
a right to take the rope and to asserzt that any use of force
to take the rope from Sam amounts to a violation of the
libertarian side constraint against aggression. How can

Nozick get these conclusions?

2.4 The Root Ideas and the Principle of Productive Exchange:

Perhaps Nozick can get these conclusions by appealing
to the root ideas of his theory. He offers the following
additiqngl_rgason for&why we shouldwnnt permit all boundary
crossings provided that compensation is paid:

eve- @ system permitting boundary crossings, provided

compensation is paid, embodies the use of persons as
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means; knowing that they are being so used, and that

their plans and expectations are liable to being

thwarted arbitrarily is a cost to people; ...14

Thg idea that it is never permissible to use another as a
means is only one of_the_rcot ideas whigh Nogick appeals to.
I will examine each of the root ideas which appear to be re:
levant to th; dispute between Sam and John in order to do
three things.n One is to consider whether they force the |
conclusion that Sam is right. Another is to establish that
if they force the conclusion that Sam is right, then they
also force the conclusion that it is permissible to prohibit
assault. If he claims that they do not force the conclusion
that Sammis right, then he needs an additipngl argument,
Sincg his argument f;qm unpomgensated;for;fear“wil% not work,
for the conclusion that Sam is right. If he claims that they
force the conclusion that Sam is right, then he must concede
that his argument from uncompensated-for-fear, which he
appears to believe is a very important a:gument, is nqt
needed to justify the prohibition on assault. 1In either
case the argument from uncompensated-for=-fear is not as
important as Nozi;k leads us to believe, This is as it
should be since the argument is, as-we shall see, inconsis-
tent with his commitment to I.

The root ideas which appear to be relevant to the
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dispute between Sam and John and to the problem of whether
it is permissible to prohibit assault are the following:

1) No person may be sacrificed for the benefit of
any other person.

2) Each person must be treated as am end and never

merely as a means,

3) No person is a resource for any ather person,

I do not claim, nor would Nozick, that it is transparently
clear what each of these means. We can, however, apply them
in an intuitive way to see if they help us to solve the
dispute between Sam and John, Furthermore, we will ask
whether they help us to solve the dispute between a would

be assaulter, whom we will call "Bob," and his would be
victim, whom we will call "Jim," I will argue that to
whatever extent they provide support to Sam's positicn, they
provide at least as much support to Jim's positian which is
tha# it is not permissible for Bob to strike him without his
consent, Just_as Sam can justify‘his position by appealing
to P1 of tﬁe libertarian side constraint, Jim can justify
his position by appealing to P2 which says that it is
never»permigsible to forcefully cross the bnundary esta=-
blished by anqther's rights without h%s consent, My aim

is to show that if Nozick's root ideas are sufficiently
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powerful to justify P1 and support Sam's position, then they
are also sufficiently powerful to justify P2 and support
Jim's position, If they are sufficiently powerful to support
Jim's pesition, however, then Nozick's appeal to the argu-
ment from uncompensated-for=fear to justify the prohibition
on assault is superfluous,

Can Sam plausibly claim that he is being sacrificed to
John's interssts when John takes his rope, in spite of his
refusal to give it, and provides him with full compensation?
How can he say that he has been sacrificed when he is lsft |
no worse off than he would have been if John had nothing at
all to do with him? It seéms more plausible for Jim to
claim that he is being sacrificed to Beb's interests when,
in spite of his refusal to permit the assault, Bob assaults
him and provides him with full compensation, Even here;
however, there is a puzzls, How can Jim complain that he
has besn sacrificed when he receives full compensatioa and
is left no worse off than he would have been if Bob had
nothing to do with him? For now, we need only note that
this first root idea supports Jim's position at least as
much as it supports Sam's,

Can Sam claim that John is using him merely as a means
when he takes his rope in spite of his refusal to giv; it?

Here we are inclined to turn the qusstion back on Sam, Can't
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John complain that Sam's refusal to give it for anything less
than 34,000 ameunts to using John's misfortune as a means

to his ends? Doesn't the intuitive idea that it is nsver
permissible to use another merely as a means lead us to
accept a moral principls which says that it is not permissible
to exploit ancther's misfortune? Jim appears to have a much
sounder complaint than Sam. It‘would strike us as outrageous
for Bob to claim that permitting Jim to hold out for market
compensation, which is what we do when we prohibit assault,
amounts to permitting Jim to exploit Beb's desire to assault
him és a msans to Jim's snrichment, Again we can confidently
say that Nozick's root idea provides at least as much support
for Jim's position as it does for Sam's,

Finally, can %am claim that John is using.him'as a
resource when he takes his rope in spite of bis refusal to
give John the rope? Can he complain that permitting Jehn
to take the rope aemounts to making John pértial.uwner of
his body or his labor? There is something to Sam's complaint,
'If John has the right to take the rops provided only that
he compsnsates Sam for the taking, fhen John is a partial
owner of Sam's laboxr and the fruits of his labor, This
hartial ownsrship is, however, extremely innocuous. It in
no way interferes with Sam's long range planning of his
life or with his chances for successfully executing his long

range plan.15 Whatever éomplaint he has would be minox
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compared to the complaint that Jim would have were Bob per-
mitted to assault him without his consent. Jim might lose
his desire to plah if he knew that at any moment another
might, for whatever reasons, assault him previded only that
he compensated him for the harm which resulted from that
assault, Again we can say that Nozick's root idea providss
at leaét as much suppori for Jim's position as it does for
Sam'é. It follows, therefore, that if these roct ideas force
the conclusion that Sam is zight, then they must also force
the conclusion that Jim is right, If they force this conclu-
sion, however, then there is no need for an additional argu-
- ment to justify the prohibition on assault: the argument
from the root ideas would be sufficient,

In fact, I do net believe that Nozick needs Qn addi-
tional argument to justify the prohibition on assault., More
specifically, I belisve that he can, and should, resolve the
disputes between Sam and John and between Jim and Bab by
appealing to a princip;é-which I will call "the principle
of'productive exchange" oxr "PE," Furthermoie, I believe
that it is reasonable to view the piincipla of productive
exchange as a formal interpretation of Nezick's root ideas
that each person is sépaiata and invielable and no person

is a resource for any other persean,

- Let us say that X serxves Y productively if and only if
Y is better off as s result of his exchgnge‘with X _than he
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do with him,’s The principle of productive exchange, oxr PE,
says that it is never psrmissible to use force to make one

person serve another productively., It presupposes that each

person has a right to refuse to serve another productively,
This right of rgfusal is an expression of the fact that each
person is separate and no person is a resource for any other
person, Furthermore, when a person P acts on his right of
refusal he leaves no person worss off than he would have
been in the situation in which P had nothing to do with him
or did not exist at all, On what grounds, therefore, can
any person (who believes that no persen, including P, is a°
resource for any other person) complain? Finally, the fact
that no person can be forced to serve another productively
expresses the fact that. each person is inviolable, The use
of force to make one person serve another productively is,
fbr-ths libertarian, the paradigm case of aggression,

- 'PE has straightforward implications for the disputes
between Sam and John and between Jim and Bob, It should be
clear that Sam serves John praductivély wheh hé exchanges -
his rope fér uhateve:‘qehn-isvwilling to offer and that Jim.
serves Bob productively when he-exchanges the use of his bedy

17

for whatever Bob is willing to offer, Therefore, a person

who accepts PE will claim that it is not permissible to force

Sam to enter the exchange with John and it is not permissible
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to force Jim to enter the exchange with Bob., Ws appear to
be committed to the view that the use of force is permissible
in each case, however, when we say that John has the right
to take the rope provided that he pays Sam full compensation
for its use and that Bob has the right to inflict bodily
harm on Jim provided that he pays Jim full compensation fozx
the harm he inflicts. The only way te avoid this view is by
saying that although each of John and Bob have the right to
cross provided.that he pays full compensation for the harm
caused by his crossing, neither has the right to enforce his
right, In the case of Bob's crossing, which necessarily
involves tle use of force, this does not even make sense,
In the case of John's crossing we would have an isolated
and unaxplaiﬁed case where Nozick retreats from the view that
a person has the right to enforce his rights. o

We can conclude that PE gives us the conclusions that
Sam and Jim are right., Furthermore, it enables us to go
straight from Nozick's root ideas to these conclusions and
it is consistent with Nozick's apparent commitments to F and
I, We should, therefore, expect Nozick to welcome it, In
fact, howsver, he aevgr.éxplicitly states the principle,
Fu:thermoré, he appears to believe that his root ideas do
not even force the comclusion that assault should be foz-
bidden rather than permitted provided that full compensation

is paid, This is evidenced by his appeal to an additional
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argument, the argument from uncompensated=for-fear, to
supplement the argument from his root ideas., I now turn

to his argument from uncompensated-for=fear, It is an argu-
ment which he appears to believe is very important but which
I bslieve is simply irrelevant to the problem of whether

each person has a natural right to prohibit assault.

2.5 The Azgument From Uncompensated-for-Fsar:

Nozick asks us to imagine a general system in which all
assaults are permitted provided that the victims receive full
compensation for the injuries which result from the as=
saults.18 The joint act of assaulting and failing to preovide
compensatioﬁ is prohibited., Nozick netes that it is an im=
portant fact about humans that there are some acts which
they fear even when they are guaranteed that they will be
fully compensated for the injuries uhich those acts cause.19
Assault is one of these acts., People who lived in a gemneral
system which permitted assaults would be extremely nervous
and jumpy and in constant fesar that they may be assaulted
next, People may lose their desire‘to make long range plans
when they know that others may assault them and interrupt
those plans at any time, If a person makes plans which are
frustrated by another's assault, then he recsives full com-
pensation, If he falls into apathy and gives up planning,

howsver, there is no person who caused this and who must
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compensate him, Nezick'!s claim that a gsneral system which
prohibitg assault is preferable to onme which permits it
provided that compensation is paid appears to be socund.
The lattei almost certainly leads to a tramendoué amount of
uncompensated-for-fear which does not appear in the former,
Nozick then considers a general system which permits |
assaults but requires sach person who assaults to compensate
his.ﬁictim for the injuries which the assault causes and
for the fear which he has suffered as a result of living in
the system, Nozick offers two objections to this system.
One is that it still leaves those who are not victims of
assaults with uncampensated-for-faar.20 The other is that
it is not fair to make an assaulter cempebsate his victim
for the fear which the system caused because h;s particular

assault did not cause that fear.21

Nozick is appealing to
a variation of I, The assaulter's act did, when it is con-
sidered by itself, amount to a violation of another's right,
Therefore, it is permissible to use force to make him com=
pensate his victim for the injuries which his act caused,

We cannot, however, make him pay for injuries which his act,
when it is considered as an isolated act, did not cause,
Nezick concludes thetvthe system which prohibits assault

is preferable to this system.

Nozick then turns to a system which permits assault

provided only that those who assault immediately compensate
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their victims and bribe them to kesp quiet.zz 1t might
appsar that in this system, since peopls would net be aware
of how many assaults were taking place, thers would be no
problem of uncompensated-for-fear. Nozick realizss that

appearances are deceptive:

The difficulty is that knowlesdge that one is living
under a system permitting this, would itself produce
epprehension, How can anyone estimate the statisti-
cal chances of something's happening to him when all:
reports of it are squelched? Thus even in this highly
artificial case it is not merely the victim who is ine
jured by its happsning in a system that is kneown to
allow it to happen. The widespresad fear makes the
actual occurrence and countenancing of these acts not
merely a private matter betweem the injurer and the
injured party.z3

Nozick concludes that this new system, which also cxreates a
significant amount of uncompensated-for-fear, is less desir-
.able than the system which prohibits assault.

Nozick examines one final system, It is a system which
prohibits assault but which permits any individual to opt
out by making a public announcement that "he would do a
certain act ét.will, and not only would he compensate all
his victims, if any, but he would also compensate everyone

who felt fear as a result of his announcement, even though
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he had not actually done the act to them.“24 Nozick notes
that the amount of compensation which would be requirsd
would be so great as to be beyond the means of almost every-
one.zs This is a practical consideration, however., It
leaves open the possibility that some very rich person would
be permitted to a#sanlt.others4provided only that he paid
them full compensation. In addition to this practiﬁal cCON=
sideration Nozickvaffers_two arguments ggainst this system

which permits opting out:

First, persons might have free floating anxiety about
attack, not because they have heard some particular
announcement, but because they know the system permits
those attacks after announcement, and so worry that
they have not heard some, They cannot be compensated
for any they have not heard of, and they will not file
for compensation for the fear these caused, Neo parti=
cular announcement caused such fear without a specific
announcement as its subject, so who should compensate
for it? Thus our argument is repeated one lsvel up;
but it must be admitted that at this lasvel the fears
may be so attenuated and insubstantial as to be insuf-
ficient to justify prohibiting guch announcements,
Secondly, in line with our earlier discussion of fair
exchange prices, one might require somecne who makes
such an announcement to make not merely. full but

market compensation.,.. Since fear looks very different
in hindsight than it does while being undergone or
anticipated, in these cases it wi}l be almost impossible
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to determine accurately what is the amount of

market compensation, except by actually going

through the negotiations,2’

The first argument notes that a public understanding that
people are, ﬁnder the specified conditions, permitted to
opt out of the prohibition on assault will cause some people
to suffer fear which they will not be compensated for.
Nozick concedes, however, that this fear may bs insufficient
- to justify prohibiting a person from opting out when he is
willing to pay for the fear which his opting out causes,
We are, thersfore, still without an argument for why a very
rich person is not, in ﬁrin:iple, permitted to opt out of
the prohihition on assault,

This brings us to Nozick's second argument which in
‘turn brings us back to his discussion of fair exchange
p:ices.27 There are two interpretations of his sarlier
discussion of fair exchange prices., Each assumes that in
cases of productive sxchange it is unfair for the benefits
of exchange to go completely to the buyer, Accoxrding to the
weaker interpretation there is, in principle, no objection
'ta‘forcing one person to serve another productively provided
that the person whose boundary is forcefully crossed is paid
fair compensation, which will be more than full compensation,

for the harm caused by the crossing. According to this
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interpretation we cannot go straight from the fact that full
compensétion for the crossing is unfair to the conclusion
that Qa must rely on the market (i.e., voluntary exchange)
to determine what is fair, So, for instance, a person whe v
adopts this interpretation has no principled ebjection to
the position that Sam must give John the rope provided that
John pays him fair compensation for his use of the rope.
He also has no principled objection to the position that a
person is permitted to opt out of the'prohibition on
assault provided that he pays fair compensation to those he
assaults, He can only object to permitting a person to opt
out on the practical ground that there is no reasonable
way to determine what constitutes fair‘compensatiun: I .
cannot believe that Nezick wants to éay that thé:e is no
principled reason for prohibiting a person from opting out
of the system which prohibits assault, |
According to the stronger interpretation there is a
principled reason for objecting to permitting a person to
opt out of .the prohibition on assault., The stronger inter-
pretation gives up the search for the fair price and simply
assarts that the just price is the price, if any, which |
people voluntarily agfee upon, It accepts PE as an inter-
pretation of the root ideas that each person is separate,

inviclable, and not a rssource for any other person, Per-

mitting a person to opt out of the prohibition on assault
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without the consent of his possible victims is inconsistent
with PE and, thersfore, is forbidden. A person who accepts
PE can explain wﬁy aséault is forbidden directly. He does
not have to appeal to the bad consequences which would result
from adopting the alternative policy of permitting assault
provided that fair compensation was paid. There ars two
reasons why Nezick shouid avoid justifying the prohibition

on assault by appealing to the bad consequences associated
with adopting this altermative policy. One is that this
Justification is inéonsistant with 1, When we decide whether
to prohibit a particular assault we do not examine the act

as an isolated act but, instead, examine it.as part of a
general system, The other is that this justification of

the prohibition on assault will not lead to a parallel justie
fication of Sam's position in his dispute with John, It will
not justify the position that John is forbidden to take

Sam's rope when Sam has refused to let him use it, Nozick
can get the conclusion that Sam is right by appealing to PE,
In the next section we will see that he cannot get it by
appealing to the uncompensated-for=fear, or other bad con-
sequences, which peop;e would suffer in a general system
which permits the crossings which are permitted by MA. Since
a) Nozick wants to defend the libertarian position that Sam
is right and b) he cannot defend it by appealing teo the good

consequences of the general system which supports it, he
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will owe us an explanation of the relevance ofthis argument
for prohibiting assault which appeals to the bad conssquences,
the uncompensated for fear, created by a general system

whicg permits assaults, It will become increasingly clear
that the only argument Nozick needs and wants for the
conclusion that assault is forbidden inva pre;institutianal

state of nature is the argument which appeals to PE and,

mere basically, the root ideas,

Let me retrace some of my steps. First, I argued that
if the root ideas of Nozick's theory force the conclusion
}hat Sam is right, then they also force the conclusion that
Jim is right. Alternatively, if they do not fokce the con=
clusion that Jim is right, then they do not force the cone
clusion that Saﬁ is right., Second, I argued that it is
reasonable to view PE as a formal interpretation of some of
the root ideas of Nezick's theory and that by doing this
Nozick can get the conclusions that Sam and Jim ars right
without giving up I, Third, I noted that Nezick appears to
rejéct PE. This follows from his apparent belief that the
root ideas de not foréa the conclusion that Jim is right
which in turn follows from his apparent bslief that he needs
an additionalva:gument, the argument from uncompensated=for-

fear, to establish that Jim is right. But if an additional
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argument'ié needed to establish that Jim is right, then an
additional argument is also needed to establish that Sam is
right. 1 am going.-to consider whether the argument from un-
compensated-for-fear, which Nozick uses to support Jim's
position, will provide any support for Sam's pasitién. 1
will do this by examining the consequences of the public

acceptance of MA:28

the consequences of adopting a general
system which permits the crossings which are permitted by MA,
Sam's position is right only if MA is wrong, We have already
noted that the public acceptance of MA will not threaten

the market system as the principle system for determining
prices, We will now consider whether its public acceptance
will lead to uncompensated for fear., If the answer is "no,"
then Nozick will not, unless he accepts PE@ have any argue
ment for Sam's position, This will bs extrsmely embarrassing
since Sam's position is the libertarian position,

Can Sam argue against MA on the ground that its public
acceptance will lead to a substantial amount of uncompensatad
for fear? We can answer this question by comparing the
consequences of the public acceptaaﬁa of MA with the conse-
quences of the public acceptance of PE which supports Sam's
position, It seems clesar to me that the publié acceptance
of MA will not lead to aab significant amount of uncompensated
for fear. This would appear to be Nozick's own position.

While discussing the uncompenéatad-for-faar which a person
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would suffer in a system which permitted assault he writes:

Not every kind of border crossing creates such fear,
If told that my automobile may be taken during the
next month, and I will be compensated fully after=
wards for the taking and for any inconvenience being

without the car causes me, I do not spend the month

nervous, apprehensive and fearful.29

}If we further beliesve that our automebile will only be taken
in cases where it is needed to prevent a‘seriaus irreversible
injury to somebody we will probably not suffer any fear at
all,

If Nozick's position is that we cannot choose,between
MA and PE by appealing to either the root ideas of his theory
or to the argument from uncompensated for fear, then how can
we choose betwsen them? It would appear that what we must
de is examine the-ethef advantages of sach, But when we do
this MA is clearly preferable, Its public acceptance has

twa very valuable consequences:

1. It increases sach person's security by lewering
the probability that hs will find himself in a situ=-
ation in which he will suffer a serious irreversible
injuzy.

2, It leads to a common understanding that sach
moral person in the society must show a minimal
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concern for every other person's well being,

It is obvious why the public‘acceptance of MA will have

the first consequence listed, It should also be clear that
it will have the second consequence, Part of being‘a moral
person is having a disposition to act according to the re-
quirements of the correct moral principles. If we assume
that MA is a correct moral principle, then we can conclude
that a moral person will be disposed ts act according to its
requirements, These requirements include permitting anothexr
to cross the boundary established by his rights in many cases
where the crossing is needed to prevent the person ﬁhe wants
to cross or other persons from suffering serious injuries,
Sometimes another will be permitted to cross the boundary
established by the moral person's right to his material
property and sometimes he will be permitted to cross the
boundary established by the moral psrson's right te his
labor, The moral person's willingness to permit others to
cross in these cases amounts to a show of concern for the
well being of those wha are threatened with serious injury
and a common understanding that people can count on each
other to show this coﬁcern is certainly a good thing., Does
MA have any disadvantages when cempared to PE? It has the
minimal disadvantage that it might sometimes commit you to

cooperate in aiding a person whom you would rather see
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suffer, It also has the minimal disadvantage that the
person whom you must aid might not be able to pay the com=
pensation to which you are entitléd for your aid. These are
small prices to pay to increase the likelihood that you will
not be a victim of a seripus irreversible injury. It would
appear that MA is clearly preferable to PE and, theiefo:e,
that John has a right to use Sam's rope provided that he
pays Sam full compensation for his uss,

Can Sam save his position by saying that we ars only
supposed fo examine the consequences of adopting competing
general systems for the purpose of establishing a presumption
in favor of one? Once we have established a presumption we
are then supposed to ask whether it is permissible to pro-
hibit a person from opting out of its scheme of rights and
duties. This appears to be the approach which Nozick took
in his discussion of assault. First, he compared the con-
sequences of adopting the general system which prohibits
assault with the consequences of adepting the general system
which permits'éssault provided that compsnsation is paid,

He did not, howevsr, consider the issue settled with the
conclusion that the system which prohibits is preferable.
He went on to consider a systsm which permitted any person
to opf out of the prohibition on assault provided that he
compensated all those who suffered injuries as a result of
his announcement that he would opt out,
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Will this approach help Sam? There appear to be good
reasons for prohibiting Sam from making and acting on the

following announcement:

Nobody is permitted to cross the boundary defined by
my rights without my explicit consent, It does not
matter that a consequence of my refusal is that some
people will suffer serious irreversible injuries,
Nor does it matter that the people who want to cross
recognize a duty to pay me full compensation for what-
ever harms I suffer as a result of their crossings.

To show my good faith in this matter I explicitly

give up my right, as defined by MA, to cross another's
boundary to prevent a serious irreversible injury to

myself,

The presumption establishes that MA is the benchmark since
it is the optimal system. But if we consider MA to be the
benchmark, then it is cleaﬁ that a person who makes the
above announcement makes others worse off. He may even
cause others to suffer uncompensated=-for-fear, Thisg is
because people may suffer fear when they realize'that their
chances of. suffering serious irreversible injuries have
increased, Should we make him compensate every person who
suffera this fear? Evén if we make him compensate those
who suffer fear aé a result of his announcement, there is
still the problem of those who suffer fear because they know
that they:live in a system\which permits such announcements
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and can never be sure that they have heard each one., Who
will compensate them? Once we accept MA as the benchmark,
there appear to be cﬁmpalling'reasons for prohibiting people
from opting out of its requirsments, ‘

lozick might attempt to digtinguish the problem of
permitting people to opt out of MA from the problem of per-
mitting peéple to opt out of the general system which pro=

hibits assault by saying:

Note that not every act that produces lower
utility for others generally may be forbidden; it
must cross the boundaries of another's rights for
the question of prohibition to sven arise.30

He might want to say that a paréon who apts out of MA does
not threaten to cross the boundary defined by another's
rights while the person who opts out of the prohibition on
assault does, Similarly, he might want to say that the

fear created by a person who opts ocut of MA is not associated
with an increased likelihood that some person's boundary will
be crossed while the'faar created by»a person who opts out

of the prohibition on assault is associated with an increased
likelihood that somé person's boundary will be crossed.

This attempt at distinguishing the cases will only work,
however, if Nozick has already established'that MA is un-
acceptable, This is because it presupposes, contrary to
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what MA implies, that a person who opts out of MA does not
threaten to cross the boundary established by any other
person's rights, MA asserts that a psrson sometimesrhas
the right to cross the boundary established by another's
rights without his consent, In these cases it is a viola=-
tion of that person's right to cross to interfere with his
crossing, A person who opts out of MA expresses his inten=-
tion to interfere with these crossings. Therefors, he
threatens to cross the boundaxy establishéd by anothex's
rights in the same way that a person who opts out of the
general system which prohibits assault threatens to cross
the boundary established by another's rights,

Noziék can, of course, go straight to the argument that
we must permit the person to opt ocut of MA since his opting
out does not leave any other person worse off than he would
have been in the situation in which the person who opted
out did not exist at all or had nnthingvto do with him,
There are twe things to note about this argument, One is
that it is not outrageous to claim.that a person is better
off living in a society in which all n members accept MA
than living in a society of n.+._1 members in which only n

31 The other is that to invoke the argument

members accept MA,
is to concede that PE is acceptable, To concede this, how-
ever, is to concede that the argument from uncompensated={or-
fear is not necessary to get the conclusions that Jim and
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Sam are right. I have been arguing that Nezick should, on
reflection, be willing to make this concession., He should
concede that the argument from uncoﬁpensated-for-faar is not
relevant to establiéhing what Sam's and Jim's rights are in
a pre-institutional state.of nature, We will see, however,
that it may be relevant te the explanation of why Jim and
Sam would use‘thei: natural right to make contracté to
change the boundaries established by their other natural

rights in some ways rather than others.

Z.T The Relevance of the Argument from Uncompensated-for=
Fegrs

Nozick has some second thoughts about the argument

from uncompensated for fear, He writes:

Is our argument too utilitarian? If fear isn't pro-
duced by a particular perscn, how does it justify
prohibiting him from doing an action provided he pays
compensation? Our argument goes against the natural
assumption that only the effects and comsequences of
an action are relevant to deciding whether it may

be prohibited, It focuses also on the effects and
consequences of its not being prohibited. Oncs
stated, it is obvious that this must bs done, but

it would be worthwhile to investigate how far reaching
and significant are the implications of this divergence

from the natural assumption.az
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The argument is too utiiitarian for Nozick if it turns out
to be incompatible with I. I requires that we view each
problem of when it is permissible for one person to use force
against another as a‘problem between two isolated persons in
a pre-institutional state of nature., To the extent that
the argument from uncompensated-fo:—feér appeals to ths
uncompensated-for-fear created by alternative gensral systems
it certainly appears to be incompatible with I. It does not
rest the conclusion that Bab is forbidden to assault Jim
on the fact that permitting Bob to assault Jim would cause
Jim uncompensated-for-fear., The fear it causes Jim can, in
principle, be handled by charging Bob, Instead, it rests
its conclusion on the fact that the general system which
permits assault leads to fear which cannot, in principle,
be handled, This is because thers is no person who caused
this fear and, therefore, no person who can be held liable
to pay for it.

What happens when we consider the problem of assault
as a problem between two persons acting alons in the state

of nature? We must answer the following question:

Is it permissible Tor A, when he considers B's
essault as an isclated act in a pre-institutional
state of nature, to prohibit B from assaulting him?
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If the answer to this question is "yes," then Nezick can
claim that any person acting alone in the state of nature is
permitted to publish and enforce a rule which prohibits any
assault which dees not receive the prior censent of its
victim, This is not, howsever, because the alternative public
rule, the one which permits assaults provided that compen-
sation is paid, will lead to uncompensated-for-fsar, It
is,binstead, because Naozick adopts the view that if it is
psrmissible for one person acting alone in the state of
nature to punish a person for doing am act, then it is per=
missible for any persom acting alone in the state of nature
to punish that pe:son.33

Is the argument from uncompensated for fear necessary
to explain why A is permitted to prohibit B from assaulting
him? Let us conside: a case where B approaches A ‘and
announces that he will assault A at will and provide him
with full compensation for the injuries.which result from
‘eaeh assault, A will alwmost certainly insist that full
compensation for the injuries which result from each assault
does not amount to full compensation because it does not
cover compensation for the fear which A will suffer knowing
that his plans will be interrupted at any time. He might ge
on to say that once we take account of this fear it is clear
that B is in no position to pay the amount of compensation
which he is entitled to, This will be true even if B
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promises, and A believes that his promise is sincere, that
B will never impose an irreversible and noncompensable in-
jury on A such as death, It would appear, thersfore, that
considerations of uncompensated-for=-fear turn the case of
assault into a case where it is permissible to prohibit a
border crossing because the peison who wanfa to cross is not
in a position to compensate his victim. Does this show
that considerations of uncompensated-for-fear are necessary
to justify the prohibition on assault? I do not belisve that
it does., |

Let us change the case so that A and B have neQer met
and, therefore, have never discussed the questinh of what
people's rights are in assault situations, Let us further
assume that B simply approaches A in his sleep and pummels
him, The next morning he offers to pay A full compensation.
He explains that he always wanted to pummel a defenseless
person and could not resist the golden opportunity he had the
previous night, His offer of compensatian is high and his
promise %o never again assault A is unquestionably sincers.
Is A permitted to punish B for his éssaﬁlt? I am certain
that Nozick would sﬁy‘that he is. Whatever reasons he gives
cannot, howsver, be reasons which appeal tc the uncompensated=-
forefear which A suffered. A suffered a terrible beating
but he did net suffer any fear prior to B's attack and does
not suffer any fear that B will attack him again, B is, after
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all, an honest personm who reported his attack and offered
to pay compensation.

Perhaps Nozick wants to say that A must be entitled to
punish B se that‘hs can warn others that they ars not
permitted to assault him without his consent. Unless he
makes an example of B he will be less certain that othexrs
will refrain from assaulting him and, therefore, will suffer
uncompensated-for-fear., To say this, however, is to give up
I. It is to make a decision about when it is pérmissible to
use force against B by appealing to information about how
other people, who are acfing independently of B, will act.a4

Finally, we should note that it will not do for Neozick
to say that uncompensated-for-fear enters because other
people will want to punish B to provide themselves with pro-
tection from actions like B's, Other people have the right
to punish B if and only if A has the right., Once we deter-
mine that A has the right, then there is an easy explanation
for why other people have an interest in seeing that B is
punished, We can understand why others might choose to
punish B even if A choosés to forgivé him, It is because
they want some assurance that B and others like him will not
satisfy théir one time‘desire to pummel a defenseless person.
These considerations only enter, however, after we have
determined that A has the right to punish B, We can make

this point more forcefully by going back to the dispute
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between Sam and John, IFf Sam has the right to punish John
for forcefully taking the raope without consent, then any
person acting alone in the state of nature has the right to
punish Jaohn, dtha:s may not, however, have any desire to
exercise. this right since John's act is not considered
threatening to them, They are, after all, gdod people who
permit others to use their property in cases whers it is
neeaad to prevent a serious injury and they are guaranteed
full compensation for its use, They may even believe that
Sam's refusal to give John the rope was such a heinous act
that they will boycott his business should he dare to punish
John, These considerations should maks it clear that it is
one thing to ask whether people have the right teo punish and
another to ask whether they have compelling reasons for
exercising that right. Considerations of uncompensated—=for=
fear will help Nozick answer the lattsr questiom but will
not help him answer the former, Furthermore, they will
enable him td explain why people will use their natural
right to make contracts to change some of the beoundaries
established by their natural rights‘but not others., People
might believe that the (partial) solution tes the problem of
how property.rights limit liberty which is given by PE leaves
them with extremely inconvenient rights., Each might believe
that he will improve his situation if he contracts inteo a
mutual aid society in which esach member agrses to permit
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just thosse crossings which are permitted by MA.35

By doing
this each will decrease the likelihood that hs will suffer
serious irreversible injury without creating any uncompen-
satéd-fut—faaé! 'People will be extremely hesitant, however,
to use their natural right to make contracts to change their
boundaries in ways which will subject them to uncqmpensated-
for-fear, This is because few benefits are worth the major
cost associated with the creation of uncompensated-for=fear;
the loss of will to plan ohet's life due to the fear that
others may arbitrarily interfere with your attempt to carry
out your plans,

2,8 Additiongl Evidence that Nozick Accepts the Principle
of Productive Exchapge: _ .

I have suggested that Nozick wants the conclusion that

Jim and Sam are right and I have arguéd that he can get both
conclusions, without giving up I, by appealihg to PE. I

have also shown that Nozick's appeal to the argumeht from
uncompensated-for-fear suggests that he rejects I, PE, and
the conclusion that Sam is right, What is Nozick's positiaon?
I have already given evidence that he accepts I, Now I will-
give evidence that he accepts PE and the conclusion that

Sam is right, The availability of this evidence makes me
more comfartablé in attributing thase‘pcsitiaas to him and

in concluding that he would concede that his argument from
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uncompensated=for-fear is irrslevant to his project of
establishing what peopls's pre-institutional rights te
liberty are.

More specifically, wé will see that he accépts the

following, stronger, version of PE:

It is never permissible to use force to make
one person serve another persdn productively
Furthermore, whenevexr a) one person desirss to
cross the boundary established by another's
rights and b) an exchange in which he bought
the right teo cross would be an exchange in
which he was served productively, then he nmust
attempt to obtain the consent of the perscn
whose boundary he dssires to cross unless it
will be impassibia or very costly to locate

- the person whoss consent is needed. A person

~ who fails to make this attempt and crosses

without obtaining consent is liable to punishe
ment for his crossing,

The following provides evidence that he accepts this principle:

Any border crossing act which permissibly may be
done provided that compensation is paid after-
wards will be one tb which prior consent is im-
possible or very costly to negotiate (which
includes, ignoring some complications, accidental
acts, unintentional acts, acts done by mistake,

and so on)., But not vice versa.36
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One might objéct that this does not commit him to PE and

to the conclusion that Sam is right because one of the costs
which John faces in negotiating with Sam is the incresased
likelihood that his daughter will drown, It sesems clear,
however, that Nozick would not count this as a relevant cost,
Consider the following discussion of when the costs of

negotiation are too great:

Shouldn't those who have not gotten their victim's
prior consent (usually by purchase) be punished?
The complication is that some factor may prsvent
obtaining this prior consent or make it impossible
to do so. (Some factor other tham the victim's
refusing to aqree.) It might be kmown who the

¢ victim will be, and exactly what will happen to
him, but it might be temporarily impossible +to
communicate with him, Or it might be known that
some person or other will be the victim of an act,
but it might be impossible to find out which pez-
son. In each of these cases, no agreement gaining
the victim's permission to do the act can be nego-
tiated in advance, In some other cases it might
be very costly, though not impossible, to negotiate
an agreement. The known victim can be communicatad
with, but only by first performing a brain aperation
on him or finding him in an African jungle, or
getting him to cut shoxrt his six-month sojourn in
a monastery where he has taken a vow of silence and
abstinence from business affairs, and so on; all
‘very costly.37
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The reasons which‘Ndzick’gives for concluding that it would
be too costly toc negotiate an agreement ars quite different
from the reason which is available to John. Furthermors,
Nozick explicitly says that the reason'must be "Some facter
other than the victim's refusing to agree.” If.is now
beginning to appear that Nozick accepts PEqand the conclu-
sion that Sam is right.

For thoss who are still sceptical we can turn to
Chapter Seven where Nozick discusses the general problem of
when a person is ﬁbrally bound to give something that he

owns for the purpose of saving another's life., He writes:

The fact that someone owns the total supply of
something necessary for others to stay alive does
not entail that his (or anyone's) appropriation
of anything left some people (immediately or later)
in a situation worse than the baseline., A medical
researcher who synthesizes a new substance which
effectively treats a certain disease and who refuses
to sell except on his own terms does not worsen
the situation of others by depriving them of what-

ever he has apprepriated.38

The medical researcher has the right to sell on his own terms,

If you cannot meet his terms, then you must accept the conse-
quence, In this.case the consequences are that people must

suffer the consequences of having a certain disease,
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Similarly, Sam has the right teo sell on his own terms, If
John cannot meet his terms, then John must suffer the conse-
quences, In this case the death of his daughter. This
additional evidehce seems to indicate that Nozick believes
that PE is acceptabls and that Sam is right.

Finally, cahsider the following quote which arises
during a discussion in which Nezick objects "to speaking
of everyone's having a right.to various thinés such as
equality of opportunity, life, and so on, and enforcing

this right:"39

Other people's rights and entitlements to paz=-

, ticular things (that psncil, their body, and so
on) and how they choose to exercise these
rights and entitlements fix the external environ-
ment of any given individual and the means which
will be available to him, If his goal requirss
the use of means which others have rights over,
he must enlist their voluntary cooperation,

Even to exercise his right to determine how
something he owns is to be used may require
other means he must acquire a right to, for
example, food to keep him alive; he must put
together, with the cooperation of others, a

feasible packagé.4p

I7 John's goal of saving his daughter's life requires the

use of means which Sam has rights over, then John must enlist
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Sam's voluntary cooperation, Just as Nezick is willing to
say that some will die because they cannot enlist othexr's
voluntary cooperation im giving them food, it seems cleaxr
that he will be willing to say that John's daughter will have
to die because Sam will not voluntarily give aver his rope,
Ail of this evidence at least establishes that the buxrden

of proof is on the person who denies that Nozick accepts

PE and the conclusion that Sam is right.

The Principle of Productive Exchange
Punishment:

The modified version of PE which I have attributed to
Nozick only applies to the preblem of how property rights
limit liberty when we make the following simplifying assumpe

tions:

1, the act is certain, or reasonably certain, to
cross the boundaries established by another's rights,

2, the exchange to bﬁy the right to do the act
would be an exchange in which the seller serves the
buyer productively, '

3. it is neither impossible nor very costly to
determine whether the person whose boundaries are
threatened by the act will give his consent to
the performance of the act.

Nozick's commitment to PE is a commitment to the beliefs that
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(1) it is wrong for the person to do the act without the
consent of the person whose boundary is threatened, (2) it
is permissible for the person whose boundary is threatened
to use fnrde to prevent the performance of the act,41 and (3)
the use of force to do the act constitutes aggression and |
is a_violationbof the libertarian side constraint, It is a
violation of P1 when it involves forcefully taking-aﬁother's
property and a violation of P2 when it invalvés a forceful
crossing which is not a taking, Fu:therﬁors, I believe that
it is best to interpret Nozick as believing that PE follows
directly from his root ideas that each person is separate
and inviolable and no person is a resource for any other
person, The question still remains, however, concerning
how we are to solve the problems which emerge when we drop
one or more of the simplifying assumptions listed above, In
the remainder of this section I will explain what I believe
must be Nozick's position on how to solve the problems which
emerge when we drop assumpticn 3) abave, Nozick's solutions
to the problems which emerge when we drop assumptions 1) and
2) will be discussed in detail late:.42

We are interested in cases where i) an act is certain
to cross the boundary‘established by another's rights, ii)
an exchange to buy the right toc do the act would be one in
which the seller served the buyer productively, and iii) it

is impossible or very costly to locate the person whose'

137



boundary is threatened. A case which might fall into this
category which is not as bizarre as the cases which Nozick

offers, is the following:

John is in the same predicament as before, This
time, however, Sam is nowhere near his boat, If
John attempts to find Sam it is certain that his
daughter will drown, He takes the rope and saves
her, He locates Sam later that day and offers to
pay him full compensation for the use of the rope.

Is Sam permitted to punish John? I believe that Nozick would
say "no," It would simply be tdo counterintuitive, especially
when we recall Nozick's belief that if Sam is permitted to
punish John then any person is permitted to punish him, to
claim that Sam is permitted to punish John, Does Nozick
want to say that any sadist or any enemy of John can use
his commendable act as an opportunity to injure John?43
Since Nozick rejects the views that the right to punish and
the right to grant mercy reside solely in the victim, he
would have to say that they do.44
If Sam is extremely concerned about others using his
property without his éonsent he can put a large sign on his
boat which reads "NO PERSON IS PERMITTED TO USE THE CONTENTS
DF THIS BOAT WITHOUT THE EXPLICIT CONSENT OF SAM." By affix-

ing this sign té.hié property Saﬁ defeats the praéumhtien
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that any person is entitled to use his property, provided
that he compensates Sém for its use, in cases where a serious
harm may be prevented by using the property and consent is
very difficult to obtain., In the absence of the sign John
is-permitted to use Sém's rope when Sam's consent is diffi-
cult to obtain, He is liable to punishment, however, should
he use the rope ahd then attempt to avoid paying Sam compen-
sation for its use,

The conclusion which I want to draw is that Nozick
must accept a distinction between (1) acts which are for-
bidden and pumnishable even though those who are liable to
punishment for doing fham were never warned that they would
be punished for doing them and (2) acts which are forbidden
and punishable only when those who are liable to punishment
were warned that they would be punished for doing them,
Assault uould fall into the first category while John's act
of taking fha rope when Sam was nowhere near his boat would
fall into the second., The boundaries of this distinction may
not always be clear, Thoss who are bothered by the vagueness
of this distinction can remove it by simply affixing signs
to their property specifying exactly when others may use it
without their explicit consent, |

It may appear to the reader .that I am misrepresenting
Nozick's position, I appear to be saying that any person

is, provided that he puts a warning on each piece of his
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property, permitted to punish any person who uses his pro;
perty without his consent, Therefore, I appear toc be com-
mitting him to the view, which he explicitly rsjects, that
it is always permissible to prohibit., He tells us that we
must sometimes permit acts which threaten to cross our boun-

daries when the following conditions are satisfied:45

1. It will be impossible or very costly to find
the person whose boundary will be crossed to detere
mine whether he will give his consent,

2, The benefits of permitting the crossings far
outweigh, either in terms of harm prevented or

good produced, the costs of providing full com-
pensation to those whose boundaries are crossed,

3, Permitting the actions will not lead to une’
- compensated for fear.

4, The compensation to these whose boundaries are
crossed is more than full compensation.

In order to see that the position which I have committed
Nozick to is consistent with his belief that it i; not always
Permissible to prohibit we must recall the simplifying assump-
tions, I am only committing Nozick to the view that it is
always permissible to prohibit, by the method of affixing

signs toc one's property, in cases where 1) an act is certain

to cross the boundary defined by ancther's rights and 2) the
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exchange to buy the right to do the act would be an exchange
in which the seller serves the buyer productively. When we
drop assumptions 1) and 2) , Nozick no longer believes that it
is always permissible to prohibit an act which threatens to
cross another's boundary. We will discuss his solutions

to the problems which emerge when we drop 1) and 2) in the
remaining chapters,

We have just noted that a person who accepts PE will
almaost certainly acknowlsdge that the right to punish some-
times depends upon having made a prior announcement that an
act is prohibited and that any perscon who doss it will be
punished. It is important for the reader to see that this
is consistent with Nozick's claim that the establishment of
public rules which conflict with the requirements of PE and
are accompanied by a wa;ning that those who discbey them
will be punished can never create a right to pﬁnish. Recall
our discussion in which we noted that people who believed
that the boundazies established by their natural rights were
inconvenient could use their natural right to make contracts
to remove the incanvaniences.46 We noted that they might
voluntarily join a mutual aid society in which all accepf
the duties which MA, or some similar public rule, imposes,
The mutual aid society will provide its members with added
- security and a sense of commuhity which they did not have

When they conducted their relations according teo the
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requirements of PE, The members of the society may not,
however, impose its requirements on those who are not members.,
They may sometimes provide non-members with the benefits to
which members are entitled in order to show them the benefits
of membership, - The provision of these benefits will net,
however, give thém the right to impose the duties of mem-
bership on others, Members of the society may not provide
these benefits to nqn—membe:s and then appeal to the enforce-
able fairness principle to establish that non-members ére
bound to obey the requirements of the public rules which
members have voluntarily agreed to obey., Nozick would insist
that no new rights to use force emerge at the group level,
that the enforceable fairness pri;ciple is unacceptable, and
that the members of the mutual aid sociesty must respect the
boundaries established by the pre-institutional rights of
non-members, Each of these is consistent with the claim that
in some pre-institutional situations the right to punish a
person for doing A depends upon a prior warning that he will

be punished should he do A,
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UNPRODUCTIVE EXCHANGES AND BLACKMAIL

3.1 Aims:
In our discussion of the disputss between Sam and John

and Jim and Bob we considered twe possible assignments of

entitlements:

1. The person whose boundary is threatened by the
pexformance of A has the right to prohibit the per=
formance of A, If a person wants to perform A he
must pay market compensation for the consent of

the person whose boundary is threatened.,

2., A person who wants to perform A has the right

to perform A provided that he pays the other full
compensation for the harm which A causass the other,
If the other wants to be free from the consequencss
of A, even though he is guaranteed full compensation
should A be performed, then he must pay market com=
pensation for this freedom,

Nozick's commitment to PE commits him to the entitlements
described in 1), We should note, however, that either assign=-
ment of entitlements in the disputes between Sam and John

and between Jim and Bob would satisfy the following cdnditinn:

No person can complain, when the other acts within
his rights, that he is made worse off than he would
have been in the situation in which the other did
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not exist at all or had nothing to do with him,

This shows that PE is an extremely powsrful principle, It

implies that it is never permissible to force one person to

serve anothexr prodﬁctivaly even when he is guaranteed mozre

PE only applies, howsver, in cases where an exchange to
buy the right to do A is an exchange in which the seller
| serves the buyer productively. There are two other cases
which will be of interest to us., One is the case where
either assignment of entitlements sketched above will leave
at least one party with the complaint that he is worse off
than he would have been in the situation in which the other
did not exist at all, We wiil see, in Chapter qu:, that the
problem of non-aggressive risky acts is a difficult problem '
for Nezick because esach of the natural assignments of
gntitlementsvleaves at. least one person worse off than he
would have been in the situation in which the other did not
exist at all, The natural assignments are: 1) the risk
creator isaantifled to perform the act provided that he
compensates the risk bearsr when his act actually crosses
the boundary éstablisﬁed by the risk bearer's rights and 2)
the risk bearer is entitled to prohibit the act. Now, |
however, we will turn to the case where one assignment of

entitlements leaves one person witﬁ the complaint that he
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is worse off than he would have been in the situation in
which the othesr did not exist at all while the other assigne
ment leaves no person with this complaint. Shouldn't we
adopt the assignmentvwhich leaves no person with this com;
plaint? My aim in this chapter is to examine Nozick's answex
to this question. The key to his answer is found in his

discussion of blackmail to which I will now turn,

3,2 The Principle of Unproductive Exchgnge and an Apparent
inconsistency: |

We will, following Nozick, say that A blackmails B
when i) A offers to withhold information which B wants with;
held and ii) A's sole motive for threatening to reveal the
information is to get B to pay him not to revsal it.1 If A
is permitted to blackmail B, then B can complain that he
would have been better off in the situation in which A did
not exist at all or had nothing to do with him.2 If, however,
we permit B to prohibit A's revealing the information, then
A has no complaint. He is not made worse off than he would
have been in the situation in which B did not exist at all
or had nothing’tn do with him because his sole motive for
threatening to reveal the information is, by hypothesis, teo
get B to pay him not to reveal it, It might appear, there-r
fo:e, fﬁat Noziqk should permit B to prohibit A from revealing

the information, There is one ptoblam with this, A's act
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of revealing the information does not threaten to cross the
boundary established by any one of B's natural rights.3
Therefore, Nozick can claim that it is permissible to prohibit

blackmail only if he is willing to give up his earlier claim:

Note that not every act which produces lower
utility for others generally may be forbidden; it
must cross the boundary of others! rights for the
quastion of prehibition to arise.4

It appears that Nozick is willing to retreat from his earlisr
position to the position that in gpeciagl cases it is permis-
sible teo prohibit acts which do not threaten to cross the

boundary established by another's rights. He writes:

Our earlier discussion of dividing the benefits
of voluntary exchange, thus, should be narrowed
so as to apply only to those exchanges where both
parties do benefit in the sense of being rsci=-
pients of productive activities. Where one of
the parties does not so benefit and is unpro-
ductively "served," it is fair that he merely -
barely compensates the other, if any compensation
is due the other party at all.s

When B prohibits A's revealing the information, an act which

does hot threaten to cross B's boundary, B crosses At's
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boundary. In this case, unlike cases of productive exchange,
B is permitted to cross, regardless of whether A consents,
provided that he compensates A for the crossing. It is
the plackmailer's borders which are crossed and, therefore,
it is the blackmailer who is entitled toc compensation,

In order to state the principle which Nozick apparently
appeals to we must explain when one person serves another

unproductively:

X serves Y unmproductively when a) Y is not better
off as a result of his voluntary exchange with X

than he would have been in the situation in which
X did not exist at all or had nothing to do with
him, b) the exchange is one in which Y buys X's
absténtion from doing an act, and c) X's sole
motive for threatening to do the act is get Y to
pay hiﬁ not to do it.6

The blackmailer serves his client unproductively and those who
operate a protection racket serve their clients unproductively.
Nozick can explain why it is permissible to prohibit a person
from operating a protection racket by appealing to PE, The
acts which an operator of a protection racket threatens to

do are acts which others may prohibit by appealing to PE and,
therefore, are acts which he has no right to do.7 When

others prohibit his operation of the protection racket they
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do not have to pay‘him compensation since they have not
crossed his boundary. In order to explain why it is per=-
missible to prohibit blackmail, however, Nozick must appeal
to a new principleiwhich we will call "the principle of

unproductive exchange" or "UP:" It says:

The Principle of Unproductive Exchangs: It is
permissible for Y to prohibit X's doing A when
X's doing A does not threaten to cross Y's boun=-
dary provided that (1) Y would be served un-
productively in an exchange in which he pays X
not to do A, and (2) Y properly compensates X,

It should be obvious to the reader that UP is'campatible with
Fand I, It should also be clear that UP must be supple- -
mented by an account of what counts as proper compensation.
Nazick believes that in some cases full compensation is o
requited while in‘others no compensation is required at all.8
We have noted that one reasom why Nozick's bosition
on blackmail is problematic is that it is inconsistent with
his earlier claim that the question of prohibition only
arises in cases Qhere an act threatens to cross another's
boundary. Nozick makes his position_cénsistent by dropping
the earlier claim and appealing to UP, Theres are, however,

other problems with his pesition,
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Before we examine whether UP is a reasonable principle
we should note that Nozick appears to believe that it is some
times permissible to prohibit revealing information in cases

where UP will not justify a prohibition, He writes:

ees someone writing a book, whose research comes
across information about another person which would
help sales if included in the book, may charge
another who desirss that this information be kept
secret (including the person who is the subject
of the information) for refraining from including
the inforwation in the book. He may charge an
“amount of money equal to the expected difference
in royalties between the book containing this
information and the boek without it, he may not
charge the best price that he could get from the
purchaser of the silence.9

As Nozick describes the case it is noet true that the person's
motive in publishing the new information is to get the ather
to pay him not to do it. An exchange to pay him not to
publish could not, therefore, be an unproductiva‘exchange.
Nozick appears to belisve, however, that it is permissible to
prohibit his publication of the information provided that he
is paid full compensation for the losses which he suffers as

a result of withholding the information. The apparent
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difference between this case and one where a person’'s sole mo-
tive in threatening to reveal the infdrmation is to sell. his
silence is the amount of compensation that is appropriate.
Does Nozick really want to claim that any person ié per-—
mitted to prohibit the publication of any information by any
other person, no matter what the other's reasons for publish-
ing the information are, provided that he pays the othex full‘
compensation for the harm he will suffer as a result of the
prohibition? Let us assume that the author in Nozick's exam=
ple came acfoss information that a famous corporation presi-
dent reached the presidency through blackmailing others and
masterminding a great fraud which catapulted the corporation
to its commanding market position. Is Nozick's pgsition that
this wealthy.chap is permitted to approach the author and say
"] prohibit your publication of that information., Here is an
amount of money ﬁhich will more than compensate you for what
you will lose by not publishing it?" It is outrageous to say
that the author must accept the money and shut up. It would
also be outrageous to say a) hg is permitted to refuse all of=
fers and publish but b) if he accepts any offer it must be for
no more than full compensation. What happens if he is willing
to remain silent only on the condition that he receives more
than full compensation and somebody is willing to pay his
price? It is not like Nozick to keep people from reaching
mutually beneficial agreements which do not creoss others'
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bnundaries.10

Nozickfs pqsition on what the author may‘qharga isn
prqblgmatic for another reason, Unless“there ia something
special about speech, and Nozick never argues_that thgrg‘i§?11

there does not appear tao be any_differencg between the auther

and the next door neighbor in the following example:

If your next door neighbor plans to erect a
structure on his land, which he has a right to

do, you might be better off if he didn't exist

at all, (No one else would erect that monstrosity.)

Yet. purchasing his abstention would be a produc-

tive exchange.12

Nozick believes that in this case you must pay your neighbox
market compensatian, unless his sele motive in threatening to
e;e;t”thg mgnstrugity is get you to pay him not tq”erect it.
Qn what grounds can Nozick say that market compensation is
appropriate here while full compensation is apprupria#e“fq:
the“:ight to prevent the author from publishing the damaging
ipfo;mation?_ Nozick cannot simply say that the neighbor“”
has the right to ersct the monstrosity while the author does
not have the right to publish the information. The fact
that the author is entitled to full compensation when the
pg@l#;a#ion’gf his”pewly.discovered»informatiqp is prohibited
indicates that he also has the right to publish the
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information. The question is why we must pay market come
pensation to cross a person's boundary in one case and only
full compensation in the other, Nozick never answers this
question, Furthermore, he offers no basis for his apparent
belief that the buyer in the exchange to prevent the srection
of the monstrﬁsity is served productively while the buyer in
the exchange to prevent the publication is not. In each
case the buyer can complain that he is worse off than he
would have been in the situation in which the seller did

not exist at all, Nor can he say that each buyer is served
unproductively, Neither the neighbor nor the author
threatens to do his act for the purpese of getting somebody

tc pay him not to do it,

3,4 The Concept of Semi=-Productive Exchange and One Aspect |
of the Problem of What Constituteg g Crossing: '

What Nezick needs are new categories of exchange.and
new principles which are correlated with them., We will say
that a ssmi;praductive exchange is one in which one person
serves another semi;productively and we will adopt the

following account of "X serves Y semi-productively:"

X serves Y semi-productively when a) Y is not
better off as a_rssult of his voluntary exchange

with X than he would have been in the situation
in which X did not exist at all or had nothing
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to do with him, b) the exchange is one in which
Y buys X's abstention from deing an act, but c)

X's motive for doing the act is not to sell Y

his abstention.13

The exchange to pay your neighbor not to build the monstresity
and the exchange to pay the author not to publish would both
be semi-productive exchanges, Furthermore, an exchange in
which a risk bearer pays a risk creator to refrain from psr=-
forming a risky act would also be a semi-productive exchange,
provided that the risk creator's motive in performing the
risky éct was not simply to sell the risk bearer his absten-
tion, We will eventually examine Nozick's account of what
peoples! entitlements are in risky situations, Now, however,
I want to bring the reader's attention to am aspect of the
problem of what constitutes a crossing which is related tov
the concept of semi-productive exchange and which Nozick
never discusses,

Nozick believes that a pérson who intentionally throws
a rock through my window or intentionally tramples my lawn
violates my property rights. Hg also believes that a person
who accidentally does eithex al;o violates my property
rights, In each'case the person does something which lowers
the value of my property and in each case the person must,

since these are cases where the boundaries established by

153



my property rights are crossed, compensate me for the harm
which he cauéed. Why isn't it equally clear that the person
who builds the monstrosity for the sole purpose of lowering
the value of my property also crnsées the boundary established
by my propexrty rights? Why isn't it equally clear that the
person who builas thelmnnstroéity because he bslieves that
it is beautiful, but‘who nonetheless lowers the value of my
property, also crosses the bbundary established by my pro-
perty rights? A complete development of Nozick's theoxry
must include‘aﬁswers to these questions, That is, it must
include aﬁ account of which acts which lowéé the value of
my property also cross the boundary established by my pro-
perty rights. This account will be relevant to his solution
to the problem of what constitutes a crossing, a problem

which we have so far avoided discuesing.14

I bring atten-
tion to this problem here because of its nbvinus comnectiaﬁ
with the concepts.qf unproductive and semi-productive exchange.
Furthermore, it would appear that his explanation for how we
should disfinguish bétween acts which constitute a crossing
and acts which don't must not appeal to the beneficial con-
sequences of living in a system which treats them differently,
This is because an explanatinn of this distinction which
appeals teo Fhose consequences would be incompatible with I,

Therefore, it would be an incoherent explanation unless

Nezick could explain why it is-sometimes appropriate to solve
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the problem of what constitutes a crossing by giving up I
but it is never appropriate to solve the problem of how pro-
perty rights limit liberty by giving up I,

Finally, once he explains the basis for this distinction
he will still have fhe problem of how the boundaries esta=
blished by property rights limit liberty; the problem of
how to assign antitlements in cases when people desire to
do acts which threaten these boundaries, He must defend
his view that different entitlements are abpropriafa for
different acts, Some acts are permitted provided that those
who do them compensate those whose boundaries they cross,
Others are farbidden so that those who want to perform them
must pay market compensation for the right to perform them,
Stili others are permitted but those whose boundaries they
threaten have the right to prohibit them providéd that they

15 Again,

compensate those whose liberty they restrict,
Nozick's explanations for treating different acts differently
must not appeal to the beneficial caonsequences of living in

a system which treats them differently.

Nozick does not, as far as I ﬁan tell, offer a systema-
tic account of how to solve these problems, All are related
to the concept of semi—productive exchange because all are
problems about how to assign entitlements, when the following
conditions are satisfied: (1) at least ons of the parties

can complain that he is worse off than he would have been in
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the situation in which the other did not exist at all or had
nothing to do with him and (2) the exchange in‘which one

pays the nther to refrazn from doing tha act whlch makes him
worse off is a sem:.-prnduct:.ve exchange, Some very !.mportant
sp;1a1»p;pblems, in addlthn to the prqblem gf ass;gnlng
entitlements in risky situations, are associated‘with the
concept ofﬁsemi:productive exchange. In the next chgpter
we_wil; see_that‘ﬂazick's snlutions to thesé prob;emsvleave
mu;h_to pg desirsd. ‘Now, however, I turn to a pase”where

Nozick should have no trouble assigning entitlements.,

3,5 The Natural Extension of the Principle of Unproductive
Exhange: . |
N If it is permissible to prohibit the publfcation of
information by a person whose sole motive for threatening

to publish it is to sell you his abstention, then it should
also be permissible to prohibit the publication of informa;
tion by a psrson whose sole motive is to injure you. Similar-
ly, if it is permissible to prohibit the building of a mon;
sfiosity by a person whose sole motive in threatening to

build it is to sell you his abstention, then it should also be
permissible to prohibit the building of a monstrosity by a
persan whbse sole motive is to injure you by lowering your

property values., Neither of these persons wants to be bought

off, The first wants to delight in the spectacle of your
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embarrassment while the second wants the pleasurs of seeing
you suffer a financial loss. An exchange in which you pay
either to refrain from doing his act would, however, be a
semi-productive, rather than an unproductive, exchange,
Therefore, Nozick cannet appeal to UP to justify the prohi-
bition of either., He must adopt a new principle which implies
that ithis:permissible to prohibit .each of these acts provided
that you properly compensate the person whose act is prahi;
bited. This new principle would appear to be the natural
extensioh of UP, Just as Nozick believes that a person whose
act may be prohibited by appeal to UP must receive proper
compensation, we would also expect him to believe that a
persen whose act ﬁay be prohibited by appeal to this new
principle must also receive proper compensation,

There is a problem, however, in determining what is to
count és p:ober compensation in these cases. Is this a case
where noAcompensatiam is due the other party? 0r, are
thess people entitled to compgnsation fo:'thé plsasure they
lose because their desire to injure others is frustrated?
Nozick discusses one case which is like the cases under éon-
sideration, He raises the following question: How much may
a person charge for refraining to ieveal information when
he discovers information which another person wants to keep

secret? He gives the following answer:
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He may charge an amount of money equal to his
expected difference in royalties between the book
containing this information and the book without

it; he may not charge the best price he could get
16

 from the purchaser of his silence.
In the notez in the text, however, he adds: "A writexr oxr
other person, who delights in revealing secrets, may charge
differently.“17 The obvious implication of this remark is
that the .person who delights in revealing secrets is entitled
to additional compsnsation for'his lost pleasure, ‘It seems
incredible to me that a person who appeals to the idea that
it is never permissible to use another merely as a means can
say thatvthis person, who is using another merely as a means
to his ends, must be compensated for tHe loss of pleasure
which he suffers Qhen his revelations about the other are
prohibitgd. It will not do for Nozick to respond that poli;
tical philesophy is only concerned with cases where one
person uses another as a means by physically aggressing
against him.18 This is because it is Nozick who insists
that it is permissible to prohibit blackmail, It is not
clear whether Nozick wants to say that the blackmailsr,
who clearly uses another as a means, is an agﬁressnr. It
is clear, however, that blackmail is not an example of
physical aggression, If Nozick wants to keep UP, then he

should, I believe, do two things. First, he should accept
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the additional principle P4 which I initially included as
part of the libertarian site constraint. P4 says that it is
never permissible to do an act, regardless of whether the act
threatens the boundary established Ey any person's right,
when the sole purpose for deoing the act is to make another
person worse off, It seems incoherent for a person who
accepts the root.idea that it is never permissible to use
another merely as a means to accept UP without also accepting
P4, The blackmailer uses anothexr's misfortune as a means to
his ends, Although we may deplore his use of blackmail as

a means to those ends, we cannot automatically conclude that
his ends are bad. A person who violates P4, however, viesws
another's misfortune as an end in itself, His purpose in
acting is to bring about that misfortune, We can confidently
conclude that his end is always bad., HNothing seems to stand
in the way of the conclusion that if it is always permissible
to prohibit blackmail, themn it is always permissible +o pra;
hibit acts which violate P4, The second thing Nozick should
do is give up his apparent belief that the person who
delights in revealing seérets is entitled to compensation

for his lost pleasure when another prohibits his revelations
by appealing to the piinciple which is the natural extension
of UP, This belief should be unacceptable to any person who
takes seiiously the root idea that it is never permissible

to use another merely as a means,
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Exchange:

I have suggested that Nozick's position on blackmail
rests on his commitment to UP, Is UP a reasonable principle?

Consider the following examples:

1. Smith owns a store. There is not enough business
in town to support twe stores of its type. Jones
threatens to open a store of that type for the sole
purpose of getting Smith to pay him not to open it,

2, Jones hates Smith and his sole motive for opsning
up the store is to drive Smith out of business and

inte finmancial zuin,

3. Jack is very fond of Mary. Jim, the campus Romeo,
threatens to take her gut for the salé purpose of
getting Jack to pay him, by doing his physics problems,
for not taking her out. ’

4, Jim hates Jack and his sole motive for taking
her out is to cause Jack great anxiety.

5. O0Otte tells his neighbor Archis, who hates blacks,
that he intends to sell his house to blacks for the
sole pufpose of getting Archie to pay him not to
sell to blacks. ’

6., 0Otto's sole motive in selling his house to a
black family is to cause Archie great anxiety.

Nozick's commitment to UP forces him to say that it is permis-
sible for Smith to prohibit in case 1), for Jack to prohibit

in case 3), and for Archie to prohibit in case 5).
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Furthermore, if I am correct that it is implausible to claim
bath a) that it is permissible to prohibit acts when a per=-
son's sole motive in threatening to do the act is to sell you
his abstention and b) that it is not permissible to prohibit
the same acts when the person's sole motive‘in doing the act
is to injure you, then Nozick must also say that Smith may
prohibit in case 2), Jack may prohibit in case 4), and Archie
may prohibit in case 6). Deoes Nozick want these conclusions?
Nozick leaves no doubt that he wants to retain his |
position fhat it is permissible to prohibit blackmail, He
makes a point of contrasting it with the standard libertarian

position on blackmail:

Contrast our view of blackmail with the fellowing
which sees it as on a par with any other sconomic
transaction: "“Blackmail would not be illegal in
a frse society. For blackmail is the receipt of
money for the service of not publicizing informa=

tion about the other person. No violence or threat

of violence to person or property is involved."19

Nozick may be able to retain his position on blackmail withe
out committing himself to principles which are as powerful
as UP and the principle which appears to be the natural ex-
tention of UP, He may, however, prefer to keep these

principles and argue that people in the state of nature would
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give up their right to eﬁforce such powerful principles
because each fears that others will improperly apply it
against him, This fear is reasonable since a person can
apply them only by waking a judgment about another's motives,
People can avoid this fear by using their natural right of
contract to agree to a less powerful, but more practical,
brinciple which includes a prohibition on blackmail, Clearly,
a more complete development of Nozick's theory would include

discussions of these matters.

3.7 Aggression and the Liberitgrian Side Constraint:

Does the blackmailer act aggressively? It seems to me
appropriate to say that a person who threaténs to do an act
for the sole purpose of selling another his abstention and a
person who‘dnes an act for the sole purpose of making another
worse off both act aggressively even when their acts do not
threaten tobcross the boundary defined by gnother's rights.
The fact that Nozick claims both a) that he accepts the liber;
tarian side constraint against aggression and b) that it is
permissible to use force to prohibit blackmail suggests that
he believes that the blackmailer acts aggressively. If the
blackmailer acts aggréssively, then it seems only reaéonable
to say.that the person who does an act for the sole purpose
of making another worse off also acts aggressively. Further=

more, in each of these cases we can say of the person‘s act
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that a) its prohibition leaves the person no worse off than
he would have been in the si#uation in which his intended
victim did not exist at all and b) it is an example of an
act that uses another mersly as a means. We can begin to
see some connection between Nozick's concept of unproductive
exchange, his root idea that it is never permissible to use
another merely as a means, and the concept of aggression
which he must have in mind when he talks about the libertar-
ian side constraint that prohibits aggression.

| Even if Nozick says that the blackmailer and the pexrson
who does an act for the sole puipose of making another wozrse
off act éggressivaly he does not have to go straight to
the conclusion that it is permissible to prohibit their acts,
He can, instead, adopt the view that it is only permissible
to prohibit aggressive acts which threaten the boundary esta-
blished by another's rights., 1 believe that the common
ground among libertarians is a‘commitment to PE and, there-
fore, to P1, P2 and P3, Nozick appears to want to add UP
and P4 to this list. None of the criticisms which follow
depend upon how libértarians should resalve this internal
conflict, In the remainder of the book we will examins
what principles are abp:opriate for assigning entitlements

20 All libertarians

in cases of semi-productive exchange.
can agree that the principles which apply in cases of pro-

ductive and unproductive exchange do not apply to these
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cases., The principles which are appropriate will include
the principles which enable us to solve the problem of non-
aggressive risky acts., The problem of non-aggressive risky
acts is an emergent prabism for Nezick just because he
cannot appeal to the principles which he uses to assign
entitlements in situations of productive and unproductive

exchange to solve it.
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ARE RISKY ACTS SPECIAL?

4,1 Aims:

- In this section I am going to copsider:whethgrhﬂqzi?k
needs quqia;‘pr;ncip;es for splving the p:oblem of bgw to
assign"ggtitlemeptsuin cases whgra penple.desire to“dn acts
which_§thec#'qthe:sﬂ?o risks of having their boundaries
°r°355?{__1 will be especially interssted in answering two
questinns; The first is whether Nezick can appeal to any
theo:eiically interesting rsasons for treating some risky
acts differently from others, The second is whether Nozick
can appeal to any theoretically interesting reasons for
treating risky acts differently from acts which are certain
to cross the boundary established by another's rights, By
the end of this chapter the reader should have a clear)under;
standing of why it is appropriate to say that Nezick views

the problem of non-aggressive risky acts as an emergent

problem,

4,2 Agagressive Risky Acts and Non;Aggrsssive Risky Acts:

The problem of assigning entitlements in risky'situa;
tions is a difficult problem for Nezick because each of the
natural assignments appears to leave at.least one person with
the cdmplaint that he is worse off than he would have been in
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the situation in which the other did not exist at all or had

nothing to do with him. The natural assigmments are:

1, The risk bearer is entitled to prohibit,
The risk creator must get the risk bearer's
consent to do the act and must pay market come

pensation for the consent.

2, The risk creator is permitted tec do the act
provided that he compensates the risk bearer in
case his act actually crosses the risk bearexr's
boundary, The risk bearer must pay the risk

creater for the right to be free from the risk,

In the first case the risk creator can complain because the
risk bearer may, acting within his rights, prohibit him from
doing the act, The risk creator would certainly be better
of f in the situafioﬁ in which the risk bearer did not exist.
In the second case each appears to have a complaint. The
iisk creator can complain because he must pay the risk'bearer
for any injuries which he suffers in caée.his boundary is
actually crossed, If the risk bearer did not exist there
would be one less cost associated with the performance of his
risky_act.1 The risk bearer can complain because he must
live in a worid of increased risk. Although he is entitled
to be compensated in case his baundaﬁy is actually crossed,

he is not entitled to compensation for the fear he suffsrs
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because of the increased risk.

There are two reasons which might incline us to adopt
the first assignment of entitlements, One is that it
appears to give only one person, the risk creator, a ground
for complaint, The risk bearer has no complaint so long as
we view the risk creatox's act as an iseolated act‘and abstract
from the fact that the risk bearer will sometimes also be a
risk creator, MNozick's commitment to I forces him to view
it this way. The other is that a prohibitiom of the :iskﬁ
act does not ahpear to threaten the boundary defined by the
risk creator's rights. In fact, however, Nozick appears to
adopt the view that people sometimes have the right to per-

form risky acts, He writes:

We have rejected the view that the prohibition
of risky activities is illegitimate, that through
prior agreements and open negotiations people must
be induced to agree voluntarily to refrain freom the
activities, But we should not construe our case

merely as compensation fpr crossing g border that
protects anothexr's risky gction, with the require-

ment of prior negotiation obviated by the special
nature of the case (it doesn't involve any produc-
tive exchangs);2

Where does the right to perform risky actions come from? It

appears to come from a presumption in faver of liberty whiﬁh
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is part of the natural right to pursue one's life plan in a
non-aggressive manner and is at the root of Nozick's thesory.

Consider the following:

Does someons violate another's rights by per=-
forming an action without sufficient wmeans or
liability insurance to cover its risks? May he be
forbidden to do this or be punished for doing it?
Since an enormous number of actions do increase
risk to others, a society which prohibited such
uncovered actions would ill'fit a picture of a
free society as one smbodying é presumption in
favor of libserty, under which people could perform
actions so long as they don't harm others in spe=

- cified ways.3

‘We should note two things about the presumption in favor of

liberty. One is that it undermines our inclination to favor
the first assignment of entitlements and, therefore, leaves

us puzzled about how to assignventitlements in risky situa-

tions., The other is that it would be implausible for Nozick
to claim that it creates a right to perform any risky act.

I will now explain‘wh& it would be implausible,

Consider each of the following cases:

1. The risk creator's sole motive for doing the
act is to get the risk bearer to pay him not to do it.
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2. The risk creator's sole motive for deoing the
act is to make the risk bearer suffer fear that
he might be its victim,

’

In each of these cases it seems appropriate to say bofh that
the risk creator uses the risk bearer merely as a means and
that the risk creator acts aggressively, We would sxpect
Nozick to claim that whenever a risk creator uses a risk
bearsr merely as a means to his ends, then a) the risk besarer
has the right te prohibit, and b) the prohibition does not
create a claim to compensation on the part of the risk
crsator.

In fact, Nozick appears to adopt a different view,

»
Consider the following:

If using the more dangerous process is the only
way that person can earn a living (and if playing
Russian roulette on ancther with a gun of 100,000
chambers is the only way thgt person can have any
enjoyment at all -- I grant that these are extra-
vagant assumptions), then perhaps the person should
be compensated for the prohibitinn.4

Nozick's claim that the person who plays Russian roulette may
be entitled to compensation is puzzling. He should welcome

the conclusion that it is permissible to pichibit his game
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without payment of compensafion. Deesn't his game clearly
involve the use of another as a means? How can Nézick claim
both a) that Sam is permitted to prohibit the taking of his
rope by John without paying John any compensation even though
John's purpose in taking the rops is to save his daughtexr's
life, and b) the potential victim of the game of Russian
roulette is not permitted to prohibit the game without
paying compensation even though the person's purpese in
playing the game is merely to enjoy himself? How can the
fact that one act is certain to cross.anothér's boundary
while the other only creates a risk of crossing another's
boundary make such a big difference? I do not believe that
Nazick_can answer this question, Tﬁerefore, I offer the
following principle as a friendly amendment to Nozick's

theory:

It is permissible for any person P ta prohibit
any person ( from doing any act A which thresatens
to cross P's boundary when P's prohibition of A
leaves Q no worse off than he would have beesn in
the situation in which P did not exist at all,
Furthermore, P's permission to prohibit is not
contingent on payment of any compensation to Q.

This principle appears to be a natural extension of Nozick's

bosition when we take account of our earlier discussion of
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how to assign entitlements in cases of unproductive exchangs.
The problem of how to assign entitlements to perform risky
acts in cases of semi=productive exchange is an entirely
differsnt problem, We will see that Nozick solves it by

appealing to a different principle.

4,3 Rigky Acts Are Not Specigl:

Should the distinction between acts which are certain
to cross another's boundary and acts which only create a
risk of crossing another's boundary be an important distinc;’
tion for Nozick? I have alrsady suggested that it is natuzral

to divide risky acfs into two categories:

1. those whose prohibition leaves the risk creator
no worse off than he would have been in the situation
in which the risk bearer did not exist at all.

2. those whoss prohibition lesaves the risk creator
worse off than he would have been in the situation
in which the risk bearer did not exist at all,

Since acfions in thevfi:st category involve the use of another
merely as a means, Nozick should classify them as aggressive
actions and welcome tﬁe conclusion that it is permissible to
prnhibit them without payment of compensation to the risk
crsator. The difficult problem for Nozick is the problem of

when it is‘permissible to prohibit the non-aggressivs risky
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acts which fall inte the second category. A prohibition of
one of these acts crosses the boundary established by the risk
: creatif's right to perform risky acts and leaves the risk
creator worse off than he would have been in the situation in
which the risk bearsr did not exist at all or had nothing to
do with him,

If also appears natural to divide acts that are certain

to cross ancther's boundary into two categories:

1. those whose prohibition leaves the person who
wants to perform the action no worse off than hé
would have been in the situation in which the persen
whose boundary he threatens did not exist at all,

2., those:whose prohibition leaves the person who
wants to perform the action worse off than he would
have been in the situation in which the person whose
boundary he threatens did not exist at all,

John's taking of Sam's rope aﬁd Bob's assault of Jim fall
into the first category. Does Nozick want the conclusion
that the entitlements which resolve the disputes between

Sam and John and Jim and Bab should apply in any case where
a) a perénq wants.to perfbrm an action that is certain to
cross the boundary defined by another's rights and b) the
pérson can easily findvout whether the person whoss Eoundary

is threatened will give his consent to the crossing? " Or,

172



doss Nozick want the conclusion that we need a new assign-
ment of entitlements when the action falls into the second
category? Recall that neither PE nor UP applies to actions
in the sécond category.

Consider the following:

1, There are termites on Luke's property which
pose a threat to his house, The only way to prevent
the deterioration of his house is to use a chemical
which has the side effect that it will kill all
tomato'plants within 100 feet. Luke's neighbor,
Matthew, grows tomatoes which are certain to be
destroyed by Luks's use of the chemical, Further-
more, Matthew is the only distributer of the
chemical, Is Luke permitted to take the chemical
from Matthew, regardless of whether Matthsw cone
sents, provided that he.cempensates Matthew for

the amount of chemical he uses and for the des-
truction of his tomatoc plants?

. 2+ The same as above, except that Luke can puxrchase
the chemical at his local hardware stors. Is Luke
permitted to use the chemical, regardless of whether
Matthew consents, provided that he compensates
Matthew for the destruction of his tomato plants?

3. Luke discovers that there are termites on hi§
preperty which will, if he does nothing, begin to
destroy his house, The cheapest way for him to pro=
tect his house is by injecting a chemical in the
ground around his house, This chemicél wi11 not -
kill the termites, It will only prevent them from
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destroying his house. A side sffect of his use of
this chemical is that the termites will move on to
the next house which happens to be Matthew's. The
termites will destroy Matthew's house unless he
pays to protect it, Is Luke permitted to use the
chemical, regardless of whether Matthew consents,
without payment of any compensation?

Nozick would, I believe, say that the first case_is'indisf

tingeishable from the Sam and John case. In an exchange in

which Luke pays Matthew to give him sﬁme of the chemicai

Matthaw'serves Luke productively., Therefore, PE applies

and Luke is not permitted to take the chemical without

Matthew's consent, )
| What would Nozick say in the second and third cases?

In each case either of the two natural assignments of entitle-

ments will leave at least one pexson with the complaint fhat

he is worse off tham he would have been in the situation in

which the other did not exist at all or had nothing to do

with him., The only}difference‘between these cases and cases

of non=aggressive risky acts is that these involve acts

which are certain to cross another's boundary. If neither

of the natural assignments is appropriate in casés of non-

aggressive risky acts, then hqw.can it be appropriate in

these cases? Nozick might want to say that in case 3) Luke

is permitted to use the chemical, regardlsss of whethér
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Matthew consents, and does not have to pay Matthew any com=-
pensation for the costs he imposes on himf He might try to
justify this conclusion by saying that Luke's use of the che=
mical does not cross the boundary established by Matthew's
rights to his land and his home. This will work, howevsr,
only if we are given an sxplanation of why Luke's use of the
chemical, which certainly-lowa:s the value of Matthew's pro-
perty, does not also cross the boundary established by his
property rights. Furthermore, this explanation mqs£ be com-
patible with I, Although Nozick never discussas a case like
3), he does discuss a case like 2), His discussion leaves
the impression that he would say that it is appropriate to
make Luke pay market compensation for the right to use the
chemical., I will now turn to his discussion,

The evidence that Nozick believes that it is appropriate
to make Luke pay market compensation comes in a footnote., He

writes:

One may be tempted to delimit partially the area
‘where full compensation is permissible by distin-
guishing between using something as a resource in
‘a productive process and damaging something as a
side effsct in a process, Paying only full com-
pensation would be viewed as permiseible in the
latter case,; and market compensation as desirable
in the former, because of the issue of dividing
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the benefits of economic exchange. JThis approach

won't do, for'dqmging grounds for sffects gre also
Priceable and markstable resuu:ces.7

Noziﬁk appears to be saying that a person whose nan;aggrassive
act incidentally, but certainly, will cross the boundary
established by another's rights must pay market compensation
for the right to do that ac'l:.B I# he cannot negotiate a
price with the person whose boundary he threatens, then he
must refrain from performing the act., This position ié
surprising because it appears to ignore the fact, which ié
essential to his position on when it is permissible to prc;
hibit a nnn;éggressive risky act, that the person whose  act
is prohibited can complain that he is ﬁade worse off than he
would have been in fhe situation in which the other did not
exist at.all or had nothing to do with him. The only support
which Nozick provides for his position is thaf "dumping
grounds for effects ars also priceable and marketable re=-
sources,” Will this do?

It séems clear thét it won't, There does not ahpear
to be any market which we prevent froﬁ'ame:ging when we adopt
" an alternative assignment of entitlements which permits Luke
to use the chemical provided that he compensates Matthaw.fOr
the destruction of his tomato plants. Furthermore, it would

appear that markets for dumping grounds would emerge even
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- when we adopt the view’that a person who must decide whezxs
to build and operate a factory is permitted to build and
operate on any land which he has legitimatsly acquired pro-
vided that he pays fulllcompensatian to those @pon whom his
factory dumps its effects. The assignment ef sntitlements
will not make him indifferent about where to build., How much
full compensation costs will bes depends upon how many peaple‘
it dumps its effects on and wpa those peopls are, Peopls
with different tastes and different amounts of money will
require different amounts Eo make themAindifferent between
receiving that amount and being a dumping ground .and not re=-
ceiving anything and not being a dumping ground, Since pay-
ment of full compensation will only be one cost of operating
a factory, since it would be extremely risky to build a fac-
tory without some reasonable estimate of what those costs
would be, and sincelit'would be extremely expensive to find
‘out what those costs would be, the rational strategy for our

factory builder to adopt would be:

First, pick the sites which are the cheapest for
reasans which have nothing to do with the costs

of paying full compensation to those upen whom

the factory will dump its effects, This will
involve checking whether the site is near a source
of the type of labor which will be needed, whether
it is near existing transportation facilities,
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and whether it is near a supply of the natural
resources which will be needed, Then, make bids
to the people ih’each>of those areas for the right
to dump the factory's effects upon them., Finally,
choose the site which is, all things considered,
the cheapest site for ape:éting the factoxy.

We must recall that a person is liable to punishment when
he does the joint act of crossiﬁg the borders defined by
anothg:'s rights and failing to pay compensation., It follows
that it would be extremely irrational to open a factory
- without first ascertaining the costs of paying full compen;
sation to those upon whom the factory dumps its effects.
Although Luke risks neither bankruptcy nor punishment, since
he can reésonably estimate the valus of Jake's tomato piants,
ths factery owner who simply goes ahead and builds appears to
risk both, For these reasons it is reasonable to say that
most peoplewwhorend up as dumping grounds for effects will
receive market compensaticn and that markets for dumping
grounds will emexrge, |

We must stop and wonder, however, whether it is legi-
timate for Nozick to defend a particular assignment of entitle=
ments in case 2) on the ground that it is the only assignment
which will.lead“to the emargence of a market. Isn't this
approach clearly incompatible with 1? When Nazick discusses

the problem of how to assign entitléments when a person does
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a non-aggressive risky act he is insistent that we must
evaluate sach risky act as an isolated act. How can he argue
that it is reasonable to adopt I as a constraint when we
solve that problem but not when ws solve the problem of
assigning entitlements when a person does a non-aggressive
act which is certain te cross another's beundary? I am not
éuggesting that he should adopt I as a comstrainf in the
latter case., In fact, it will become clear that I believe

that he shnuld‘raject it as a constraint in both éases.

4,4 The Emergent Problem of Non-Agqgressive Acts:

I have, I believe, established that the distinction
between acts that are certain to cross another's boundary and
acts which anly create a risk of crossing another's boundary
is not the distinction which Nozick wants for soivin‘g the
problem of how to‘assign entitlements in cases of semi;
productive exchange where the person has = iegitimate puﬁl
pese for doing his éct.g The impertant distinction appears

to be betwsen the following types of acts:

1, those which threaten (i.e., are certain to
cross or create a risk of crossing) the boundary
established by another's rights whére the agent
uses the crossing of the boundary as a means to

his ends or as his end.

2. those which threaten to cross the boundary
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defined by another's rights where the crossing
is merely incidental to the agent's pursuit of

a legitimate end.

PE applies to acts of the first type which are certain to
cross the boundaries established by another'!s rights., It
would appear that a principle similar to PE should apply to
acts of the first type which only create a risk of crossing
the other's boundaries. Additional principles are needed
for acts of the second type. In order to determine which
type a particular act is we must examine the relation between
the person's reasons for doing the act and the crossing.
We must ask whether he was using the crossing as a means to
his end or whether the crossing was merely incidental to his
pursuit of his end., It is appropriate that Nozick, who
appeals to the root idea that it is never permissible to use
another merely as a means, should be forced to ask this
queétion. Any future development of his theory must cer=-
tainly tell us more about how to distinguish between crossings
which are means to a person's ends and crossings which are
merely incidental to the pursuit of a person's ends.

Even if we grant Nozick his apparent belief that PE
and UP are acceptable principles for solving the problems
to which each applies, he must still solve the problem of

when it is permissible to prohibit an act which threatens
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another's boundary when one of the following conditions is

gsatisfied:

1. the act is a non-aggressive act,

2., the crossing will be an incidental side effect
of the agent's pursuit of a legitimate end,

3. the prohibition of the act will leave the
agent worse off than he would have been in a
gituation in which the person whose boundary is
threatened did not exist at all or had nothing
to do with him,

This tyﬁe of problem is emsrgent relative to the supposedly
clear beliefs we have in cases where PE and UP apply. Fur=-
thermore, we can confidently say that Nozick does neot offer
any compelling theoretical resason for his apparent belief
that we should adept one solutipn when the act is certain to
cross anothsr's boundary and a different salutian when the
act only creates a risk of crossing another's boundazry.
Nozick's apparent belief becomes all the morse puzzling when
we note just how different the solutions he proposes are
from each other, |

With regard to non-aggressive acts which are certain
to cross boundaries he appears to adopt the view, as seen
in his discussinn.nf dumping grounds, that the person who

wants to daxjha act must pay market compensation for the
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right to do it, This position is extremely non-libertarian.
Whers has tha preéumption in favor of liberty gone? With
regard to non-aggressive acts which only creates a fisk of
crossing another's boundary we shall see that he essentially
adopts the view that it is permissible to prohibit only when
a) the risk is so great that it will create uncompensated;
for-fear and b) the person whose act is prohibited is come
pensated for any disadvantages which he suffers as a result
of the prohibition, This position is extremely libertarian.
It pays great deference to the presumption in favor of
liberty. |

In the remaining three sections I am going to examine

10

Nozick's solution to the problem of how to assign entitlements

in cases of non-aggressive risky acts. Unlike the problem of

how to assign entitlements in cases of non-aggressive acts
which are certain to cross another's boundary, he discusses
this problem at lsngth. Since his solution in cases of non-
aggressive acts which are certain to cross is presented in a
footnote and is apparently inconsistent with other things he
says, it is best to assume that he oﬁes us a solution, I
will not simply assume, even though the assumption is

reasonable, that the solution which applies in cases of risk

shaqld also apply in cases of certainty. In the next section

I will conmsider whether Nozick can offer any compelling

reasons why we should adopt F and I as constraints on
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solutions to the emergent problem of non-aggressive risky
acts =~ the problem of how to assign entitlements to perform

non=aggressive risky acts.

183



ARE F AND I DEFENSIBLE CONSTRAINTS?

5,1 Aims:

I will examine five arguments which Nezick might offer
to defend the view that we should solve the emergent problem
of non-aggressive risky acts in a way which is compatible

with F and I, They are:

1., The individualist anarchist, whose doubts about
the possibility of providing a justificatien of the
state we are trying to answer, will only accept a

solution which is compatible with F and I.1

2, It is only by appealing to principles which are
compatible with F and I that we will be able to
provide an invisible hand sxplanation of the state,

3, It is only by appealing to principles which are
compatible with F and I that we will be able to
provide a fundamental explanation of the political
realm,

4, The root ideas of the correct moral theory,
which are firmly grounded in our clear beliefs
about people's entitlements in situations of pro=-
ductive exchange and unproductive exchange, commit
us to principles which are:compatible with F and I,

5. A moral theory which includes enly principles
which ars compatible with F and I is, other things
equal, preferable to a moral theory which includes
principles which are not compatible with F and I

as well as principles which are. Since principles
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which are not compatible with F and I have no
advantages over principles which are we must, on
grounds of simplicity, accept principles which are.

I do not ciaim that Neozick actually offers each of the above
arguments, Unfo;tunately, Nozick never offers a systematic
defense of his use of F and I, All we can do, therefere,

is explain how F and I are related to other thesés’which
play a prominent role in the book and examine whether these
other theses provide any support for his commitment to F

and I, Finally; in the last section of the chapter 1 will
bring the reader's attention to ths fact that Nozick appears
to give up F and I as constraints on solutions to the
emergent problem of mon-abundance., This will raise the
question of whether it is coherent for Nozick to insistion
F and I as constraints on:solutions to one problem but not

another,

5,2 The Need to Answer the Angrchist:

We have already seen that the anarchist has doubts
about the possibility of providing a justification of the
state whieh Nozick accepts. Nozick might want to say that
since the anarchist only accepts principles which are come
patible with F and I we can only answer his doubts to his

satisfaction by appealing to principles which ars compatible
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with F and I and which can be used to justify the state.

We might, therefore, want to prove to the anarchist that
sven he must accept some principles for sdlving the problem
of when any person acting alone in the state of naturs is
entitled to prohibit another person from performing a risky
act or using a risky procedurs., We might then try to show
him that these principles can also be used to justify a
prohibition on the use of procedures for determining
whether or not-one person has yiolated anather person's
rights which subject innocent people to too high a risk of
being found guilty. A person's rights are violated.when

he is punished for doing an act which he did not do., This
will bs part of an argument to show him that, contrary to
his initial doubts, the state can offer a justification of
its prohibition on his private enfo#cament of his rights
which he must accept. This argument will be of purgly aca=
demic inte:est; however, unless it is preceded by an'argu-
ment that the moral theory which the anarchist appeals to
is the correct moral theory. Just as Nozick is not intexr=-
ested in khethar act utilitarian or.perfectionist principles
can be used to prdvida a justification of the state because
those principles are unacceptable, we are not interested

in whether the anarchist's principles can be used to provide
a justification of the state if those principles are not

acceptable, Therefore, we ask the amarchist, as we have
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already asked Nozick, to justify his belief that the cozzect
moral theory must accept F and I as constraints on the
solution to the emaigent problem of non=-aggressive risky
acts,
Furthgrmo:e, the reader should recall that there is

no necessary connection between the anarchist's commitment
to F and I and his doubts about the pessibility of providing
a justification of the stats, We can imagine an anarchist
who concedes that the correct solution to the emergent
problem of non-aggressive risky acts is inconsistent with
both F and I because it sometimes appeals to established
public rules which satisfy law bound principles. We can
even imagine that he further believes that once we accept
law bound principles we must also accept the natural position.
That is, he believes that law bound principles create the
need for fhe special principlss included im the naﬁural
position including principles which are used tazgvaiuate
publication, enforcement, and collection procedures, Still,
he may have doubts about the possibility of providing a
justification of the state because he believes that there

are some p:inciples which any person acting alone in the
stafe of nature is enfitled to enforce. He doaé not have

to believe, as a person who accepts F does, that all enforce-
able principles are principles which any person acting alone

in the state of nature is entitled to enforce. So long as
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he beiievas that there are some principles which any person
acting alone in the state of nature iskantitled'to enforce,
he has reason to wonder how any state can justify a prohibi-
tion on the private enfo:cement of these principles. An
argument.ﬁhat eny person acting alone in the state of nature
is entitled tq”enforce PE is sufficient‘to th;nw doubt on

the possibility of providing a justification of the state!

S, Invisible Hand Explgnations;

We are now in a position to see that even a person
who rejects both F and I can still explain hpw a state would
naturally arise from a state of nature by morally permissible
means without anybody intending it, Nozickucal;s this type
of explanation an "invisible-hand explanation® and believes

that there is something especially satisfyingbabout it:

There is a certain lovely quality to explana-
tions of this sort., They show how some overall
pattern or design, which one would have thought
hal to be produced by an individual's or group's
successful attempt to realize-thebpattern, instead
was produced and maintained by a process that in
ne way had the cverall pattarn or design "in mind."
After Adam Smith, we shall call such explanations

invisible hand exElanatians.2
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Regardless of whether we adopt Nozick's enthusiasm for invi-
~sible hand explanations we shouid note that it is one tbing
ta‘provide an invisible hand explanation of the political
realm and quite another to provide an invisible hand explana-
tion of the state,

A person who rejects both F and I in favor of law
bound principles and the natural position cannot provide an
invisible hand explanation of the political realm, On his
view peoples who found themselves in the state of naturs and
who actsd on the corréct moral principles would certainly
intend to establish a political realm, They would act on
" the natural duty to establish and maintain just publication,
enforcement, and cnliection procedures, 0On this view it
is trivial tn’explaiﬁvhow a political realm, or central
authority, would emerge from the state of nature by morally
permissible means., The.cent:al authority which emerged,
however, weuld-not be a state, Its justly selected officials
would alaone have the rights to publish and enforce the laws
that are needed to safisfy the law bound principles. They
would not, hpwever, have any specigi right to enf@:ce the
principles which any person acting alone in the state of
natqra is entitled;to.enforca. Therefore, thg_astablishment
of“a political realm with just publication, enforcement, \
and collection procedures does not amount to the establiah-

ment of a state, We can still give an invisible hand
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explanation of the state if we can explain how this central
authority can justify each of the following as an incidental

side effect of its legitimate pursuit of some other aim:

1, a prohibition on the private enforcement of
those principles which any person acting alone in
the state of nature is entitled to enforce.

2. -the provision of free protective. services to
those pecople in the area who do not have the means
to pay for the protective sexvices which the central
authority provides teo all in the area.

Unless thg central authority cah justify each of the abovs
it will fa;; shgrt of being a stata.a Fu:thg:more, if it
justifies each as the side effect ofuits pu;suit of a legi=-
timate’aim;~then’itvwill become a state by an invisible hand
procass.4 That is, it will become a state without anybody
intending it to become a state, Therefore, we can conclude
that Nozick canmot justify his commitment to F and I on the
ground: that this commitment is necessary to keep epen the
ppssibility of providing an invisible hand explana#ion of
the state, A person who rsjects both F and I in favor 6f
;aw‘bound principles énd the natural pasition may also be

able to provide an invisible hand explanation of the state,
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S.4 Fundamental Explanations of the Political Realm:

One reason why Nozick believes that an invisible hand
‘explanation of a resalm is so satisfying is that it is’ often
also a fundamental explanation of a realm, We .should not
only aspire to provide an invisible hand explanation of the
state, we should also aspire to provide a fundamental ex-

planation of the pelitical realm., Consider the following:

The possible ways of understanding the political
realm are as follows: (1) to fully explain it in
terms of the non-political; (2) to view it as emerg-
ing from the nonepolitical but not reducible to it,
a mode of organization of non-political factors
understandable only in terms of novel political
principles; or (3) to view it as a completely
autonomous reélm. Since only the first promises
full understanding of the whole political realm,
it stands as the most desi:ablé theoretical altsr-
native, to be abandoned only if known to be impossible,
- Let us call this most desirable and complete kind of
explanation of a realm a fundamental explanation of

the raalm.s

Fundamental explanations of a realm are explanations
of a realm in other terms; they make no use of any
of the notions of the realm., Only via such explan-
ations can we undasrstand everything about a realm;
the less our explanations use notions constituting
what is to be explained, the more (ceteris paribus)
we understand.s
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It is important to mnete that Nozick is only interested in
moral explanations of the political realm, He does net,

as far as 1 can teli, make any distinction between providing
an explanation of the pelitical realm and providing a justi-
fication of the political realm; explaining how it would
arise from the state of nature by morally permissible means.
Providing a justification of ths polifical realm and proé
viding an explanation of the political realm are the same
thiﬁg. We can go from a justification (explanation) of

the political realm to a justification (explanation) of the
state by taking the additianal,step of explaining how any
political realm which emerges by morally permissible means
will become a state by morally permissible means.

It might new.appear that Nozick has a good argument
for his commitment to F énd I. A person who accepts law
bound p:inciples which are incompatible with F and I will
have to face the difficult problems of who is entitled to
publish and enforce the laws which are needed to satisfy
those principles, He will, almost Qertainly, accept the
natural position, Once he adopts the natural position,
however, he will no longer be able to provide a fundamental
explanation of the political realm. This is because some
of the principles which are included in the natural position
are themselves political piinciples. The principles which

enable us to say which publication, enfﬁEEement, and
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collection procedurss aré just procedures are certainly
political principles, When these are suppiemented by a
natural duty to establish just procsdures it becomes clear
that a person who accepts the natursl position cannot provide
a fundamental explanation of the political realm, His ex-
planation clearly makes use of "the notions of the realm."
The conclusion we should draw is that if we want to gain |
full undexrstanding of the political realm, then we should
retain our commitment to F and I and avoid law bound princi-
ples and the natural position,

This argument goes much too quickly. Let us return
to the emergent problem of non-aggressive risky acts, For
the purpose of qonsfructing an acceptable moral theory, the
sole issue is what the ogtimgl solution to that emergent
Eiablem is, It is no argument for (or against) a solution
that it can (or cannot) be used to provide a fundamental
explanation of the political realm, If we can argue that
a) the optimal solution must appeal to law bound principles
which are not compatible with F abd I and b) these principles
create the need foi the special political principles which
are included in the natural position, then how can Nozick
claim that our understanding of the pelitical realm is
deficient? Where is it deficient? What understanding do
we lack?

Since Nozick never gives an example of either a type
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(2) or a type (3) explanation of the political realm I
cannot say whefher the explanation I have describsd, which
appeals to the special principles included in the natural

position, falls under either of these types.7

It should be
clear, however, that an argument for this typs of explana;;
tion need not, as Nozick suggests it must, include an argue
ment that it is impossible to provide a fundamental explana-
tion of the pﬁlitical realm.B Moral theories are available
which enable us to prbvide fundamental explanations of the
political realm. Nozick must concede this point., The acte
utilitarian explanation of the political realm is a funda-
mental explanation since it explains the political realm
without appealing to any special political principles: .
Nozick would not, however, accept the act»utilitarian theory,
even if he became convinced that it was the only theory |
which could be used to provide a fundamental explanatian,
This is because the act utilitarian explanation appeals to
an unacceptable moral theory. Similarly,_we can reject any
octher fundamental explanation which»appeals to an unaccep-
table moral theory. This consideration merely brings us
back to the pnintithat the real issue, and the only issue,

is what the optimal solution to the emergent problem of

non-aggressive risky acts is.,
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5.5 The Root§1degs:

We now turn to the queétion of whether there are reasons
internal to moral theory which Nozick can use to justify his
commitment to F and I, Can we appeal to the root ideas of
Nozick's moral theory to get an answer? These root ideas
include a) no per#on may be sacrificed for the benefit of
any other person, b) it is never pemmissible to use ancther
person merely as a means, C) no person is a :esau:ée for
any other person, and d) sach person is individually respon-
sible for choosing his life plan., These root ideas can,
perhaps, be used to explain how we sﬁould assign entitlements
in cases of productive exchange and in cases of unproducfive
exchange, Furthe:more,'they may sven explain why it is
appropriate to assign entitlements in these cases in a way
which is compatible with F and I, These root ideas do nat,
however, force any conclusion about how to assign entitle-
ments in maost casesvwhere any choice of enrtitlements will
leave at‘leasf one party with the complaint that he is worse
off than he would have been in the situation in which the
other did not exist at all or had nﬁthing to do with him.

If we accept F and I as constraints on how to assign entitle-
ments in these cases, then we must view each act as an
isolated conflict betwsen two people in the state of nature.
With regard to non-aggressive risky acts we must abstract

from the fact that the person who is a risk creator in a

195



particular situation will also be a risk bearer in another
similar situation, szick does not, so far as I can tsll,
ever argue that a commitment to any of the four root ideas
listed above forces us to make this abstraction.

There is, however, a fifth root idea, It is the pre;
sumption in favor of liberty. This presumption may appear
to favor solutions which ars compatible with F and I, By
examining each non—aggraésive risky act as an isolated act
we will almost certainly have to conclude that very few are
serious enocugh to prohibit. So, for instance, we will not
be able to preﬁibit an act on the ground that it is a
member of a group of acts whose cumulative effect is to
produce a risk that is so serious that it would be permissible
to prehibit aﬁy single act which created that risk, We
cannot, however, go straight from the fact that‘the presump-
tion in favor of liberty provides a reason to favor solutions
which are compatible with F and I to the canciusion that we
must adopt F and I as constraints on solutions, We need an
additional argument that none of the other root ideas provides
a reason for favoring a competing sélution. Nozick dees not,
as far as I can tell, offer this additional argument. Fur-
thermore, this argumeﬁt is almost cartain to faii. A
solution which permits the largest number of risky acts will
have its costs as well as its benefits, Its main benefit

is that it will give each person the largest number of
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options to pursus his ends. Its ﬁain costs are that it
increases the likelihood that each person will be a victim
of another's risky act end, therefore, that it increases the
amount of fear that sach person will suffer! The rﬁat idea
that no person is_a resource for any other person would
appear to p:ovide a reason for favoring a competing solution
which proéides‘aach person with more protection against being
a victim of another's risky act. »Furthermore, the presump-
tion in favor of libé:ty itself would appear to provids’

a reason for favoring a competing solution which creates
less fear. To the extent that fear of having sur plans
interrupted Qithout our consent lessens the value of our
liberty, we would expect the presuﬁptiqp in favor of liberty
to require é compromise between the advantages of having
options kept open and the disadvantages of being interfered
‘with arbif:arily. Wa can.conclude that Nozick's root ideas
do not provide him with a compelling reasen for accepting

F and 1 as constraints on solutions to the emexgent problem

of non-aggressive risky acts.

5,6 Simplicity:

We now come to fhe last argument which is an argument
from simplicity. This argument will omnly work if Nozick can
establish that his solution, which is compatible witﬁ F and

I, has all of the desirable properties of the best solution
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which is not compatible with F and I, Once we see that the
root ideas of Nezick's theory do not force us to accept F
and I as constraints then we must loock for an emergent con-
straint which will enable us to pick out the optimal solution
form all of the solutions which are compatible with those

root ideas.9

It may, of course, turn cut that the eptimal
solution is a éolutinn which is>compatible with F and I.
Its claim to being the optimal solution will not, however,
be that it is compatible with F andFI.» It will be that it
best satisfies the emergent constraiht.

The emergent constraint should identify a property
iwhich can be used to rank competing solutions and which will
be acceptable to peopls who a) accept Nozick's account nfl
fhe root ideas, b) concede that these root ideas do not |
force a conclusion on how to solve the emergent problem,
and c) are willing toc adopt an impartial peint of view for

solving the emergent problem. I suggest that the following

constraint is a reasonabls constraint:

People who accept the principles which that
solution appeals to will generally agree that the
conflicts which those principles are intended to
resolve are resolved in an impartial manner rathex
than in a manner which reflects the relative power
of each of the parties tao the conflict.
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I will eventually argue that Nozick's solution to the emer-
gent problem of non-aggressive risky acts falls far short

of satisfying this appa:sﬁtly innocuous .constraint. Further=-
more, I will argue that it should be rejected in faver of a

solution which rejects F and I in favor of law bound prin-

ciples and the naturel pesition,

I have examined the arguments which Nozick‘might give
to justify his commitment to F and I as constraints on solu=
tiaons to the emsrgent problem of non-aggressive :isky acts.
I have, I Believe, established that none of these arguments
forces the conclusion that he must adopt F and I, Now I
will show that Nozick's commi;ment to F and 1 as constraints
on solutions to the problem of non-aggressive risky acts is
especially puzzling since he does not appear to accept them
as constraints on solutions to_the emergent problem of
non-abundance, Unless Nozick can sxplain why they are
appropriate as constraints on solutions to one problem but
not the other, he is open te the charge that his theorxy is
incoherent,

We have aiready noted that Nezick believes that we
have extremely clear beliefs about how to evaluate distri-
butions of natural resources and the benefits which result

10

from their uses in conditioms of abundance. He believes
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that in conditions of abundance we haves clear beliefs that
the system which permits bequeathable proﬁerty rights in
natural resources is justifiabls. Furthermore, we have
clear beliefs that iﬁ these conditions a person is entitled
to all that he has legitimately acquired and that we can
determine what hé has legitimately acquired without appealing
to an established set of public rules which satisfiés a law
bound principle, He is confident that in conditioms of
abundance we can eQalﬂate distributions of natural resources
and the bensfits which result from their uses without
appealing‘ta principles which are incompatible with F and I.
The emergenf problem of nom=abundance is the problem
of how to evaluate distributions of natural resocurces and
the benefits which result from their uses in conditions in
which natural resources are no longer abundant. Then,
Nozick realizes, the appropriations of bequeathable property
rights in natural resources by some people will eventually
make other people worse off by deprivimg them of the oppore-
tunity to appropriate bequeathable property rights in
resources of thét kind or, mors weakly, by making them un-
free to use resources of that kind freely. He insists,
without argumenf, thaf a person does not have a complaint
when another's appropriation makes him worse off by de-
priving him of the opportunity to apprapriate.11 He concedes,

however, that a person does have a complaint when another's
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appropriation makes him unfres to use resources freely. Con-
sequently, he concedes that a justification of a system
which permits the appropriation of bequeathable property
rights in non-abundant natural resources must establish that
. the workings of the system provide all those who are bound
to obey its requirements with benefits which compensats them
for their loss nfvliberty to use natural resourcses freely;
He believes that we have satisfied the Lockean,provise.that
there be "enough and as good left in common for others" when
we show that the workings of the system which permits éppro-
priations of bequeathable property rights provides. these
compensating benefits to all.12 On his view we can answer
a person who lives in twentieth cemtury America and complains
of injustice on the ground that he is no longer at liberty
to use beaches, forests, or farmland freely by showing him
that he is better off im his present situation than he
would have been in a pre-institutional state of nature
prior to the workings of the system of private property.13
My purpose is not to criticize Nozick's solution to
the emergent:prablem of non-abundance, I will grant him
his assumptions a) that a person does not have a complaint
which gives rise to a claim for compensation when he is
deprived of the opportunity to appropriate bequeathable
property riéhts in noneabundant natural resources; b) that

it is appropriate to count as compensation for a person's
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loss of liberty to use natural resources freely the benefits
which redound to all as a result of the workings of the sys=
tem of private property; and c) that we can justify the
system which permits bequeathable property zights in non-
abundant natural resources without comparing its consequences
with the consequences of alternative systems.which can be
used to solve the emergent problem of non~abundance, All
that I want to show is that even when we grant Nozick all of
these ,assumptions, which certainly help him avoid solutions
which appeal to traditional law bound principles of distrie
butive justice, which are incompatible with F and I, he still
appears to accept a solution which is inéompétible with F

and I, Consider the following quote:

If my appropriating all of a certain substance
violates the Leckean proviso, then so does my
appropriating some and purchasing all the rest
from others who obtained it without otherwise
violating the Lockean proviso, If the proviso
excludes someone's appropriating all of the
drinkable water in the warld, it alseo excludes
his purchasing it all, (Moze weakly} and mess-
ily, it may exclude charging certain prices for
some of his supply.) This proviso (almest) never
will come into effect; the more someone acquires
of a scarce substance which others want, the
higher the price of the rest will go, and the
more difficult it will be for him to acquirs
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it all, But still, we can imagine, at least, that
something like this occurs: someone makes simule
taneous secrst bids to the separate owners of a
substance, each of whom sells assuming that he can
easily purchase from other owners, or some natural
catastrophe destroys all of the supply of something
except that in one person's possession., The total
supply could not be pesrmissibly appropriated by one
person at the beginming, His late:‘acquiéitinn
does not show that the original apprbpriation vio-
lated the provise.... Rather, it is the combination
of the original appropriation plus all the later

$ranafers and actions which violates the Lockean

. 14
proviso,

I believe that this quote establiéhes two important points,
First, it establishes that Nozick believes that the task of
» satisfyiné the Lockean provise is a joint task which people
are collectively responsible for satisfying., Even though
he believes that the system of private property woxrks in
ways which almost certainly preclude the possibility of
innocent vioclations of the Lockean proviso, he recognizes
that such violations are possible. Second, this quote can
be used to sstablish that Nezick is willing to give up both
F and I when he faces the problem of how to rectify innocent
violations of the Lockean proviso, I will discuss I first,
It would appear that each person in Nozick's eiample

who sells his water can claim that his act of selling water
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is not serious enough to warrant interference when it is
considered as an isplated act. Nozick must hold the position,
however, that it is permissible to use force to void at

least some of the sales which led to the violation of the
Lockean provisa, Can't any one of the person's whose sale

is vuidéd complain that this uses of force is inconsistent
with a commitment to I?

Perhaps Nozick cén save I by noting that the seller
will not complain if we void his contract since he does not
want to live in a world in which he must pay monopely prices
for water. He wants his contract voided and his water back,
It is‘only‘the buyer who would complain and the buyer cannot
appeal to I for a complaint, This is because each of his
contracts was not independent of his other contracts., We
can, however, easily change the exampls to overcome this
objecticn., We can assume that he sent out secret bids which
covered 90 percent ef the supply and that he was willed, much
to his snrprisé, the remaining 10 pa:cent.' Or we can aésums‘
that the remaining 10 percent was destroyed as a result of
a natural catastrophe, In either ﬁase his secret bids wexe
not serious enough to warrant interference, when considered
independently of the actions of others who were acting
independently of him.

It‘is even clearer that this example shows that Nozick

has to give up F. Who is entitled to use force to rectify
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this violation of the Lockean provisoe? 1Is it plausible to
claim that any person acting alone in‘a state of nature is
entitled to use force to rectify this violation? What is

he entitled to do? Is he entitled to void all 6f the con;
tracts? It would-appear that the buyer can complain if

ﬁore tﬁan one contract is voided on the ground that it is
only necessazry fo void one in order to return to a situation
in which the proviso is satisfied., If more than one is
voided he can complain that another is using force to void

a contract which is not serious enough to void when it is
considered independently of the acts of others who are acting
independently of him, But which one is he entitled to void?
Each person wants his contract voided because he would like
to be one of the itwo people in the world with a supply of
drinkable water. Is any person acting alone in the state of
nature entitled to decide which one to void? 1If these con-
siderations do not convince the reader that-Nozick must give

up F, then he should reconsider the following:

Mors weakly, and messily, itvzahning all the
drinkable water in the world/ may exclude his

charging certain prices for some of his supply;15

Certainly, Nozick does not want to say that any person acting

alone in the state of nature is entitled to fix prices on
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what some people can charge others for the natural resaources
which they have legitimately acquired.

The conclusion which I wish to draw from our discussion
in this section is that we can say that Nozick cannot, withé
out further explanation, have it both ways, He cannot say
that F and I are constraints on how to sslve the problem of
cumulative risk.but are not constraints on how to solve the
emergent problem of non-abundance., He cannot say that the
problem of cumulative risk is merely an inconvenience of
remaining in the state of nature while the problem of unin-
tended violaticns afkthe Lockean provise is not. I am not
suggesting that Nozick should adept the view that the latter
problem is also a mere inconvenience of remaining in the
state of natdre and, therefore, that it will provide people
in the state of nature with a reason to establish a central
authority with the right, through:ﬁheir consent, to publish
and enforce laws which will assurs that there are no viola-
‘tioms, My own view, as I have made clear, is that he should
change his view on cumulative risk, I am only suggesting
that he owes us an explanation forbt:eating the two cases

differently.
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THE PRINCIPLE OF COMPENSATION

6.1 Aims:

In this séction I will examine the principle which
Nozick appeals to in order to solve the problem of non;
aggressive risky acts. I hope to establish that the solution
which we get by appealing. to this principle is defective on
two counts, First, it assigns entitlements to perform and
to prohibit non-aggressive risky acts which people would
regard as inconvenient. Second, it prevides counter-intui-
tive solutions to many aspects of the problem of non-aggres-
gsive risky acts., After I have establi shed that his principlg
has these shortcomings, I will examine Nozick's beliefs
about the relevance of considerations of fairness to the
solution to tﬁe problem of non-aggressive risky acts, I
hops to establish that any theory which is committed teo F
and I as constraints on solutions cannot assign an appro-

priate weight to considerations of fairmess.

6,2 The Principle of Eomgansgjion:

The heart of Nozick's solution to the problem of non-

aggressive risky actsvis contained in the following:

What about theose cases where only the first con-
dition of unproductive exchange is satisfied, not
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the second: X is no better off as a result of
the exchange than if Y didn't exist at all, but
Y does have some motive other than selling
abstention, If from Y's abstention from an
activity X gains only a lessensd probability of
having his own border crossed (a crossing whose
intentional pesrformance is prohibited), then Y
need be compensated only for the disadvantages
imposed on him by the prohibition of only thoss
activities serious enmough to justify prohibition
in this manaer.1

In order to apply this principle, which Nezick calls "the
principle of compensation," we must be told which acts are
“serious enough to justify prohibition in this manner.”

Nozick certainly wants to say that an act is serious eﬁough

when it has the following property:

The failure to prohibit the act, whemn the act is
considered independently of the acts of other

people who are acting independently of the agent,

will cause uncompensated-for-fear in those people

whose boundariss it threatena.z'

It is because an epileptic's act of driving a car has this
property that we are permitted to prohibit his dri;\jging.3

It is because a factory owner's use of a very risky manu-

facturing process has this. property that we are also

208



permitted to prohibit his use of that process.4‘ Nozick alse
wants to say that we can identify which acts are serious
enough to justify prohibition by appealing to the following

principle:

If someone knows that doing act A would vioclate
Q's rights unless condition C obtained, he may
not do A unless he has ascertained that C obtains
through being in the best possible position for
ascertaining this,

Nozick uses this principle to explain why it is sometimes
justifiable to prohibit the use of a risky procedurs to

determine whether people are liable to punishment for vio-

lating the law of nature gven _when one person's use of that
procedure goeslnot cause uncompensgted for fear. Any proce-

dure for determining guilt will subject imrnocent people to
some risk of being found guilty and, therefcre, to some risk
of baving their rights violated. When a person uses a pro=-
cedure which is tog risky compared to the best procedures
available, then it is permissible té prohibit his use of it
provided that he is compensated for any disadvantages which
he suffers as a result of the prohibition., WNozick is vague
about how to determine what the best available procedure is
and whether a particular procedure is too risky.s He appears

to believe, however, that a procedure may be too risky
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compared to the best procsdﬁre evenbwhen a person's use of it,
instead of ths best procedure, does not cause uncompensated
forifaar.T
Nozick never explains how a person im the stéte of
nature is suppoéedlto apply the principle of compensation,

It would appear to me, however, that its application usually

involves three steps:a

1. You must explain to the person who wants to
perform the risky act that it is an act which you
are permitted to prohibit,

2, You prohibit him from doing the act. That is,
you warn him that he will be subjected to punishment,
regaxdless of whether his act actually crossss any

persen's boundary, if he does the act,

3. You offer him an amount of goods which will com-
pensate him for any disadvantages which he suffers
as a result of the prohibition.

If you do all of these things, then you are entitled to
punish him feor QOing thg risky act., It does not matter, so
long as the compensation which you effer is adequate,
whether he accepts the compensation., In the absence of a
public warning that he will be punished for doing his non-
aggressive risky act you are only entitled to punish him

for failing to compensate those whose boundaries are actually
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crossed as a result of his performance of the risky act,
Nozick does not, and he is aware that he does not,

ever defend the principle of compensation., Hs writes:

With some justice, I think, I could claim that

it is all right as a beginning to leave a principle
in a somewhat fuzzy state; the primary question is
whether something like it will do,

He dogs, however, offer the follcwing to explain its

plausibility:

One might view compensation for disadveantages as a
compromise arrived at because one cannot decide
between two attractive but incompatible positionms:
(1) no payment, because dangerous persons may be
restrained and se there is a right to restrain
them; (2) full compensation, bscause the person
might live unrestrained without actually harming
anyone, and so there is no right to restrain him.
But prohibition with compenmsation is not a "split
the differsnce" compromise between two equally
attractive alternative positions, one of which is
correct but we don't know which. Rafha:, it

geems to me to be the correct position that fits
the (moral) vector resultant of the opposing
weighty considerations, each af which must be

taken into account somehow.1u
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Since Nozick offers no argument for the principle of come
pensation we can only evaluate it by asking whether it has
acceptable implications and is consistent with other posi-

tions which Nozick accepts.

6,3 The Concept of Being Disadvgntaged Relative to the
Normal Situation:

In order to explain why the principle is problematic
we must begin by examining the concept of disad?antage which
he uses when he states the principle. Nozick concedes that

he does not have a theory of disadvantage, He writes:

One might use a theory of disadvantage, if one had
it, in order to formulats a "Principle of Compen~
sation:" those who are diggdvantaged by being for-
bidden to do actions that only might harm othexrs
must be compensated for these disadvantages foisted

upon them in order to provide security for others.11

The following quotes should give the reader some idea of
what Nozick has in mind when he uses the concept of dis-

advantage:

Some types of actions are generally done, play
an important role in people's lives, and are not
forbidden to a person without seriously disade

vantaging him.12
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The idea is to focus on important activities done
by almost all, though some do them more dangerously

than others.13

Furthermors, he gives the following examples to contrast
prohibitions which merely make another worse off with pro-

hibitions which disadvantage:

1. We do not disadvantage a manufacturer when we
prohibit him from using a very esfficient but very
risky means of manufacturing and, consequently,
cause him to suffer a decrease in profits, We
only disadvantage him when the prohibition leaves

him no other way to earn a living.14

2. We do not disadvantage a person when we prohibit
him from driving a car in an automobile dependent
society unless the prohibition forces him to work

in the cash market to accumulate the resources to

hire a chauffeur or take taxis.15

3. We do not disadvantags a person when we prohibit
him from "playing Russian roulette on another with a
gun of 100,000 chambers" unless that is his only
way of having any sajoymeat.16
The second example brings out the point that whether or not
a person is disadvantéged by a prohibition may depend an
how wealthy he is. This raises the question, which we will
examine later, whether the principle of compensation is

unfair to the wealthy.
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Whethexr or not a person is disadvantaged by a prohibi-
tion depends upon comparative cqnsiderations. We must com-
pare his situation with the prohibition and without compen~

T 1t his situation prior

sation with "the normal situation,"
to the prohibition is at or above the normal situation and
his situation after the prohibitiomn is below the normal
situation, then.thé compensation must bring him back ts the
normal situatieon, It doss not have to bring him back to
his situation prior to the prohibition, What happens,
however, when his situation prior to the prohibition is
below the normal situation and his reason for doing the risky
act is to reach the normal situation? What compensation is
he entitled to when this risky act ié prohibited? A com=-
plete development of Nozick's theory must includé an answer
to this question. WMore basically, it must include an account
of what the normal situation is. 1Is it the normal situation
in his society? Is the normal situation some measure of the
average well béing in his society? Does it change for the
worse when there is a mass immigration (emigration) of pooxr
(rich) people into the society?1a

It is:clear that people who do not have access to a
theory of disadvantage will often disagree on how to apply -
- the principle of compensation, Even if they agree on a)
which risky acts are serious enough te prohibit, b) when a

person is disadvantaged by a prohibition, and c) what counts
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as adequate compensation for the disadvantage, there would
still be serious disagreements about how to apply the prin-
ciple, Recall that Nozick's statement of the principle

includes the following remark:

If from Y's abstention from an activity X gainms
only a lessened probability eof having his own
border crossed (a crossing whose intentional per~
formance is prohibited), then Y need be compensated
only for the disadvantages imposed upon him by the
prohibition of only those activities which ars
serious enough to justify prohibition in this

manner.1 ?

What is appropriate compensation when X gains more from ths
prohibition than:a lessened probability of having his own
border crossed? Is he permitted to prohibit omly if he
shares the additional benefits which he gains with Y? Does
the answer depend on whether his main reason for probibiting
was to gain the lessened probability of having his bordexr
crossed rathe: fhan the additional benefits? Nozick makes
no attempt to answer these questions. They‘are, however,
important questions for him, He believes that those who
voluntarily a) give up their rights to enforce their riéhts,
b) agree to permit a central authority (what Nozick calls

"a protective association") to have the sole right to enforce
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their rights for them, and c) choose to ﬁrohibit the use of
risky procedures by those who do not give up their rights te
privately énforce their rights, must compensate those whose
actions they prohibit for any disadvantages which result

from their prohibitions. If their sols motive for prohibiting
is to lessen the likelihood that their borders will be
crossed, fhsn it is relatively easy to determine what appro-
briate compensation is, We can remove the disadvantageb
which é person suffers from a prohibition on his use of risky
procedures fa enforce his rights by enforcing them for him.
Ye simply provide the person with free protectinn.zn What

"~ happens, however, when those who prohibit have an ulterior
motive for prqhibiting? They may, for instance, prohibit

to attract new industry which is reluctant te locate in an
area which permits private eﬁfnrcement‘of rights., Are those
whom they prahibit entitled to additional compensation iﬁ
this case? It appears that Nozick must say that they ars.

He never tells us, however, what appropriate compensation

would be.

The principle of compensation would appsar to be unfair
to the poor, It permits the prohibition of risky acts only
when those who are disadvantaged by the prohibition are com=-

pensated for their disadvantéges. Since the poor have fewer
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resources than the rich it would appear that they must
suffer greater risks. In many cases they will not be able
to invoke the principle of compensatiom to prohibit risky
acts and free themselves from risks because they will ﬁot
have the resources to compensate those whose risky acts they
wish to prohibit., In similar cases the rich will be able

to invoke the principle of compensation because thesy do have
the resources ta pay the required compensation, Nozick
appears to be bothered by the charge that the principle aof
compensation is unfair to the poar., This comes out in his
‘discussion of whether a subsistence férming community could

preventively restrain anyone. He writes:

Yes they may; but only if the restrainers give over
enough in an attempt te compensate, so as to make
about equivalent their own lessened positions
(lessened by their giving up goods and placing

them into the compensation pool) and the position
(with compensation) of those restrained. The
restrained are still somewhat disadvantaged, but

no more than everyone else. A saociety is impo-
verished with regard to a preventive restraint if
those restraining cannoct compensate those restrained

for the disadvantages they impose without themselves
moving into a position that is disadvantaged; that
is, without themselves moving into a pasition

which would have been disadvantaged had only some
persons been moved into it. Impaverished societies
must carry out compensation for disadvantages
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until the positions of those restrained and those

unrestrained are made equiValent.z1

There are two preliminary things to note about this long
passage. First, Nezick appears to be saying that the right
to preventively restrain is possessed by a socisty. If he
is to remain consistent, then he must say that this right is
poséessed by any member of that society when he is acting
alone in the state of natu:a.zz Second, we should note that
this quote arises during a discussion of the problem of pre-
ventive restraint., He distinguishes between twe types of
cases where preventive restraint may seem appropriate., In
one type "people are viewed merely as mechanisms now set
into operation which will (or may) perform some wrong -

n23 In these cases we believe that the person is ine

action,
capable of méking a decision against acting wrongly and that
it is, therefore, appropriate to view his risky "acts" as

we view any other risky act. In the other type "the evil

(it is feared) the persen may do realiy does hinge upon
decisions for wraong Z?ul behavioq:7‘which he has not yet
made."24 In these cases Nozick believes that deference to
considerations of individual responsibility make preventive

- restraint unacceptable, Restraining people who are considered

to be deranged falls into the first category while rsstraining

ordinary people through gun control laws or curfews falls
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into the second, Since Nozick's modification of the principle
. of compensation is certainly intended to apply to the first
type of case, which is considered to be merely another type

of risky act, we can fairly assume that he intends the
modification to apply to all risky acts.,

It follows that a person who prohibits another's risky
act is only obligated to compesnsate the other for the dis-
advantages which result from the prohibition up to the point
where further compensation will leave him more disadvantaged
than the person whose act he prohibits, This implies that a
person who is extremely disadvantagsd is permitted to prohibit,
without any costs to himself, any risky act which is serious
enough to prohibit, Is this fair to rich pecple who might
be made radically worse off by prohibitions on their risky
activities and who will not receive any compensation at all?

Suppose that some people wha are extremely disadVantaged
move into an area where there is a factory whose operation
subjects them to such great risks of harm to their health
that they suffer uncompensated-for-fear., It would appear

that they can give the factory owmer the following ultimatum:

Either close down your factory or change your
methods of operation soc that we are not subjected
to a level of risk which causes us to suffer un-
compensated-for-fear,
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The factory owner realizes that it is not economically
feasible for him te change to less risky procedures., What
obligations do those who prohibit have to the facfory owner?
It seems clear that he will not, even though he is mads radi-
cally worse off by the prohibition, be disadvantaged by it.
With his expert entrepeneurial skills he will certainly
be able to find a job elsewhere. Even if he is disadvantaged
by the prohibition it is umlikely that he will end up more
‘disadvantaged tham those who prohibit, It would appear,
therefore, that those who prohibit have no obligations to
him, He must, as a moral person, simply take this change
of fortune in stride.zs
Whét if the factory swner wamtad to buy the right to
subject these disadvantaged people to these risks? There
would bs tremendous tramsaction costs associated Qith such
an attempt and any new person who moved into the area would
still have the right to prohibit without any costs to himself,
There is a temptation here to say that the fact tﬁat the
factory was there first must make some difference, I do not,
howsver, see how Nezick can say thié. Any justification
for adopting a palicy which givés weight to the fact that
one party was there first would appeal to the beneficial con-
sequences of adopting that policy énd would certainly be
incompatible with I.z6 It certainly appears that the dis-

advantaged people do have the right to prohibit the continued
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operation of the factory and that it would be in their
interests to exercise that right.

The principle of compensation, which at first appears
to be unfair to the poor, turns out to be unfair to tﬁa rich,
There is further evidence that it rssolves conflicts between
the rich‘and poor in an unsatisfactory  manrner., DOur intui-
tive belief is that the amount of risk a person is permitted
to impose on others without their consent is not a function
of his wealth, A commitment to the principle of compensation
forces us to change this belief, Let us focus on a risky
activity, such as the use of a very efficiént but very risky
manufacturing process, which is seriocus enough to justify
prohibition., According to Nozick it is permissible to pro-
hibit its use by a rich peison without paying him compensation
because the prohibition will not disadvantage him, Now let
us assume that there is a group ef disadvantaged people who,
through charitable donations from others, have accumulated
encugh money to open a factory. Their aim in opening the
factory is to escape their disadvantaged position and their
success in doing this depends on théir use of this very
efficient but risky process, Those who will be subjected to
the risks which their use of the process creates are pérmitted
to prohibit their use only if they compsnsate them for the
disadvantages which ;esalt from the prohibition., In this

case the compe nsation would involve paying them encugh
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mnnéy so that they are no longer disadvantaged! This would
| be extremely expensive, It is, therefore, almbst certain
that these disadvantaged people will be permitted to operats
their factory until they are no longer disadvantaged., At
thét time others will prohibit their continued use of the
risky process and force them to adopt the less risky processes
which their rich compstiters use. Until that time, howsver,
others will simply have to bear the risks and the uncompen-
sated-for-fear which goes with it,

| Nozick defends the view that the state is not permitted
to use force to make the well off help the needy (many of
whom, we can assume, are also disadvantaged.) It turns out,
however, that his commitment to the principls of compensation
leads him to the vie; that the well off may, after all, have
to "help“vsome of the needy. They will be the unwilling
victims of the non-aggressive risky activities which the
disadvantaged needy must be permitted to pursue in their
attempts to escape their disadvantaged positions.

The point of this example, as was fhe point of the
previous one, is that the problem of how-to assign antitle-
ments in cases of nongaggressive risky acts.is an important
social problem, People are not indifferent to the solution.
insofar as their liVes and jobs may bs at issue, Further=
more, Nozick's solution, which appeals to the principle

of compensation, assigns people inconvenient sntitlements
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which lead to unreasonable resolutions of the conflicts

between risk creators and risk bearers., Nozick might cone
cede that people's natural entitlements in risky situations
are inconvenient., He appears to admit as much, as we shall

now see, when he discusses the problem of cumulative risk.,

6,5 The Problem of Cumulgtive Risk:

Nozick introducss the problem ef cumulative risk in the

following quote:

One action alone would not cause fear at all due
to the threshold, and one action less would probably
not dimipish the fear, Our earlier considerations
about fear provide a case for the prohibitiom of this
totality of activities, But sinca parts of this |
totality could occur without ill consequencs, it
would be unnecessarily stringent to bam each and
every component act,.

How is it to be decided which below threshold
subsets of such totalities are to be permitted?
To tax each would require a central or unified
taxation and decision-making apparatus. The same
éould be said for social determination of which
acts wers valuable enough te permit, with ths
other acts forbidden in order to shrink the to-
tality to below the threshold, For sxample, it
might be decided that mining or running trains
is sufficiently valuable to be allowed, even
though each presents risks to the passerhyvno
less than compulsory Russian roulette with one
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bullet and n chambers (with n set appropriately),
which is prohibited because it is insufficiently
valuable, There are problems in a state of nature
which has no central or unified appartus capable

27

of making, or entitled to make, these decisions,

Nozick could, at this point, say a) that we need emergent

law beound pr;ﬁc;ples, b) that these principles include a
principle which enables us to evaluate the social value of
each risky act, and c) that these law bound principles create
the need for the special principles which are included im

the natural position. Instead, he says that the problem of
cumulative risk is merely an inconvenience of remaining in |
the state of nature.za It provides people in the state

of nature with a reason to establish a central authority
which is given, through their consent, the right to publish
and enforce the laws which are needed to remove the incon=
venience, These laws can only be enforced against those

who cnnsént to them, The non=aggressive risky acts of those
who do not consent to these laws must be treated according

to the requirements of the principlé of compensation which
views each person's non-aggressive act as an isolated act in
a pre-institutional sfate of nature. Will this voluntary
approach to the problem of cumulative risk succeed in removing
the inconvenience? There are reasans to belisve that it

waon't,
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Assume that two proteétive associations are located
acrbss a lake from each other and that the prevailing winds
dump the pollutants which the factories in one assaciatiunfs
territory produce on to the territory of the other associa=-
tion and craaté a health hazerd, Further assume that the
cumulative effe;t of this dumping creates uncompensated;for-
fear in the members of the other association but that no
single factory dumps enough pollutants to justify prohibiting
its continued operation. Since no single factory ownerts
dumping causes this fear we cannot use the principle of
compensation to prohibit his dumping. Furtha:more, we cannot
charge him for the fear created by the dumping because hig
dumping does not create the fear., Rather, it is the totality
of dumpings (or, perhapé,'the system which permits the
totality) which creates the fear. In this case there does
not appear to be anything that the hrotective association
can legitimatsly do, without the express consent of the
factory ﬁwners, to0 protect its members from this uncampensated-
fnr;fear. It can, of course, require the polluters to pay
for any actual damage which they cause, That is, hawever,
all that it can dao,

This example brings out the impeortant point that we
are inclined to view the other protective association as an
individual. We are inclined to say that it must coordinate

the behavibur of its members so that their cellective
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behaviour does not subject the members of another protective
association to risks which cause uncompensated-for=-fear.
Nozick cannot say this, Each sf the members of the protec-
tive association is, in the relsvant sense, acting indepen-
dently of the ﬁther members, Therefore, it is permissible
to prohibit any act of any one of them only when it is, when
considered by itseif, serious enough to prohibit,

~ These considerations raise the following puzzle for
Nozick., Assume that some person owns a group of factories
which creates a risk to the people who live near them which
causes those people to suffer uncompensated-for-fear. Nezick
would, I believe, say that it is appropriate to consider the
operation of the factories as the single activity of the pex-
san who owns them, If this is so, then the people in the
area can tell him that he must either reduce the level of risk
which his factories create or shut them down., When he is
given this ultimatum he decides that the most feasible thing
for him to do is to sell his factories, He sells each to a
different person wha continues to operate the factory. Al-
though the people in the arsa are sﬁbjected to the same level
of risk as before, they are no longer able to protect theme
selves from the risk and the uncompensated=for-fear to which
it leads., This is because none of the new factory owners
operates a factory which creates a risk which is, when con-

sidered by itself, serious enough to prohibit. I do not see
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how Nezick can avoid the conclusion that mere change in owner-
ship will cause this change in the lives of those who live

near the factory.

6.6 The Enforceable Fairness Principle:

I have, I believe, established that when we appeal to

the principle of compensation to assign entitlements to do
non;aggressive rigsky acts we end up with assigmments which
are inconvenient and which lead to countere~intuitive sulu;
tions to important social preblems, including the problem of
cumulative xisk, At this point in the development of his
theory Nozick might have appealed to the enforceable fairness
principle to solve these problems, It can be used to solve
 them because it can justify unconsented to changes in the
bouqdaries established by people's natural rights when the
changes make everybody better off. We have already noted
that Nozick's commitment to the libertariam sids constraint
forces him ta'rejéct the enforceable fairness principle.29
In this section I am going to look more closely at Nozick's
reasons for,rejecting it., I want to consider whether there
is some way to modify the enforceable fTairness principle so
thatzit will become acceptable to a person who accepts the
libertariaﬁ side constraint, The discussion is intended to
reinforce my position that much of Nozick's theory depends

upon a dogmétic commitment to F and I,
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We have already noted that Nozick interprets the fair=

ness principle as the following principle:

Whenever a group of people G voluntarily cooperates
by conforming their behaviour to a public set of
rules, then every person P, regardless of whether

he is a member of G, has an obligation to follow the
rules provided that; a) the rules are intended to
apply to him, b) he has been informed of the re-
quirements of the rules, c) he receives the benefits
of the coogperation of others, and d) he is better
off in the situation in which he receives the bene-
fits of others and cooperates than he would have
beerm in the situwation in which he does not receive
the benefits and does not cooperate.

The fairness principle is a principle about,what obligations
people have. By itself it is compatible with both F and I.
When it is supplemented by a principle which says that an
agent of G is permitted to enforce the obligations which
arise under the principle, thenm it is incompgtible with F and
I, Neozick gives connter-axémples to the fairmess principle
and expresses his scepticism about the possibility of adding
a fifth condition which will make the principle acceptable,>0
Furthermore, he is certain that there is no way to modify

the principle so that it gives rise to enforceable cbliga;

31

tions,

Nozick objects to the enforcesable fairness principle
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because it is incompatible with F and I and because he inter-
prets it as simply a macro version of the unacceptable prin-
ciple that it is permissible to give a person a benefit for
which he has not consented to pay and then to force him to
pay for it. He makes little effort to add a fifth condition
in order to make the fairness principle a reascnable prine
ciple which gives‘rise to enforceable obligations. He simply

asserts:

Perhaps a modified principle of fairness can be
stated which would be free from these and similar
difficulties., What seems certain is that any such
principle, if possible, would be so complex and
involuted that one could not combine it with a
special principle legitimating enforcement within
a state of naturs of the obligations that have
arisen under it, Hence, even if the principle
could be formulated so that it was no longer open
to objection, it would not serve to obviats the
need for other person's consenting to cooperate and
limit their own activities,

If there is any argument here it is that since people in the
state of nature would not agree on what obligations are
created by the modified principle there cannot be a special
principle legitimating enforcement of those obligations.

This argument loses all force when we rqpall the amount of
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disagreement that is bound to occur when psople attempt to
apply the principle of compensation to determine what their
‘obligations are.33 Nezick insists, however, that the obliga-
tions which it creates are enforceable within the state of
nature.,

How can we modify the principle of fairmess so that it
can be used to selve the problem of cumulative risk? The
addition of the following condition will be a step in the

right direction:

a) the aim of the rule is to provide each person

with increased assurance that the boundary esta~

blished by his natural rights will not be crossed.

This fifth condition puts radical limits on when the princi-
ple of fairness can be used to create enforceable obligatiens,
Roughly speaking, it appeals to the distinction between pro=-
viding a person with a benefit and preventing a person from
suffering a harm, and says that the principle givesﬁ:ise’to
enforceable obligations only when the c;operative behaviour
is needed to prevent people from suffering harm, It provides
the following solution to the problem of cumulative risk.

Some people in the state of nature will almost certainly be
bothered by the inconvenience of living in a system which

permits so many risky acts that people suffer uncompensated-
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for-fear, Consequently, they will publish an enforceable
rule which coordinates people's behaviour se that the level
of risk in the area is kept below the thrssheld level which
causes uncompensated-for-fear., They are much more likely to
take this initiative when they know that they are permitted
to enforce their rule against people who do not consent to it.
If they are not permitted to enforce the rule against the
non=consenters, then they have no guarantee that their rule
will keep the level of risk below the tﬁreshold level which
causes uncompensated=for-fear, The ﬁodified version of the
enforceable fairness principle helps to provide them with
this guarantee,

There are two things we should note about this hodiﬁied
version of the fairness principle, The first is that it no
longer seems appropriate to consider it to be merely a macro
version of the unacceptable principlg that it is sometimes
permissible to give a person something for which he has not
consented to pay and then force him to pay for it., The
following examples which Nozick offers as counter-examples
to the fairness principle no longer seem appropriate as

counter-examples:

On the face of it, enforcing the principle of
fairness is objectionable., You may not decide to
give me something, for example a book, and then

231



grab money from me to pay for it, even if I have
nothing better to spend the money en., You have,
if anything, even less reason to demand payment if
your activity that gives me the book alsc benefits
you; suppose that your best way of getting exercise
is by throwing books into people's houses, or that
some other activity of yours thrusts beoks intao

people's houses as an unavoidable side effect.35

Does a person who accepts the modified version of the enforce-
able fairness principle have to claim that it is permissible
to use force to make the person pay for the book? The answer
is certainly "no." He might, however, make the more plausible
- claim that in each of the fallnwing'cases it is permissible

to use force to make a persom pay you for ths costs which

you incurred in preventing him from ;uffering a harm even

though he never consented to pay thase costs:as

1. You find a persomn lying unconscious in the street,
You hire an ambulance o take him to a hospital where
the doctors save his life.

2. Your neighbor's windows ars blown out in a
storm while he is on vacation in a place where

he cannot be reached, You board up his windows

to prevent further damage, including damaée caused
by loeters, to his home,

Nozick never discusses this type of case. An exchange in
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which one person pays another to prevent him from suffering
this harm would be an exchange in which the seller serves
-the bﬁger productively. For example, an exchange in which
you pay me to shadow you so that I am always in a position
to prevent you from suffering serious harm in case you
become unconscious would be one in which I eerve you pra;
ductively, A commitment to PE implies that I cannot be
forced to enter either of these exchanges, Thereforé, it
implies that I cannot be held liable for failing to come to
youxr aid in the absence of a prior agreement to do so. Inm
the cases listed, however, we are assuming that there has
been no agrsement, that I am now in a position to help you
by crossing the boundaries established by your r%ghts, and
that I want to help you., In the one case I must cross the
boundary established by your right to your body and in the
other the boundary established by your property zight in
your home? In these cases PE does not apply because consent
is impossible to obtain., In cases where consent is impessible
to obtain Nozick says that it is pe;missible to cross another's
boundary provided that you pay him at least full compensa-
tion for the harm which results from the crossing. In the
above cases, however, the crossings do not cause harm to the
person whose boundary is crossed. In fact, the purpose of
the crossing is to prevent the person whose boundary is

crossed from suffering additional harm, The present issue
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is whether the person who takes the initiative to prevent
the harm has a right to compenmsation for the costs he incurs
in preventing it. Nozick never speaks directly to this
issue, The clossest he comes is his discussion of the perscn
who gives you a book and then grabs money from you as a pay=-
ment., In this case, unlike the cases I gave, the person who
provides the benefit has no basis for his belisf that you
want to be benefitted in that way and, furthermore, has
available an easy way to find out whether you do, He can
simply ask you, As Nozick gives his example you must be
close enough for him to ask you since you are close enough for
hi#h to grab your money. |

A person who wants to defend a modified version of the
enforceable fairness principle will borrow two featq:es
from the above cases. One is that the principle should only
apply in cases where some people assume costs to prevent
others from suffering what they regard as harms. We do not
want a principle which permits some to impose their values
on others, The other is that it should‘only apply when there
are good reasons for discounting thé relevancs of whether
the people who gain pretection voluntarily agree to pay for
the costs of providing that protection. In the two cases
above it was impossible to get the consent of the person who
was pratected. In the case of the modified version of the

enforceable fairness principle there are the following
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reasons for discounting the relevance of voluntary consent:

1. There will be very high transaction costs asso=-
ciated with any attempt to get the comsent of each
person who will receive the protection.

2. It is sometimes impossible actually to give each
person who will receive protection the choice between
1) receiving the increased protection and coopérating
in the public system of rules which will provide that
protection and 2) not receiving'the protection and
not cooperating. This is because it is impossible

to provide the protection to some without providing
it to all and, therefore, each person has a self-
interested rsason to withhold his consent.

I do not pretend that this modified version of the enforce~
able feirness principle is consistent with the libertarian
side constraint against aggression as we have stated it.

In fact, this modified version of the enferceable fairness
principle is clearly inconsistent with the libertarian side
constraint insofar as it sometimes justifies crossings with=
out consent in cases where consent is neither impossible nor
very costly to obtain, A person who accepts this version

of the enforceable fairness principle will not permit people
to opt aut of the requirements of the public rules which it
justifies even in the following situation: the people who
wish to opt out are willing to pay whatever costs are in-
volved in identifying themselves as people who choose to opt
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out and to be treated according to the rsquirements of their
natural rights.37 We should note, however, how this.modified
version of the fairnesgss principle is related to the evidsnce
which Nozick uses to establish the libertarian side con-
straint. |

Nozick gets his evidence for the libertarian side con-
straint by examining his beliesfs about hew to resolve twe
person conflicts which arise in a pre-institutional situation.
His best evidence comes from examining conflicts which arise
when one persan desirés to cross the boundary established by
another's property right and a) it is neither impessible nor
very costly to determine whether the person whose boundary
is threatened will give his consent to the crossing, and b)
an exchange in which the person who desires to cross buys
the right to cross would be an exchange in which he is
served productively, His best evidence does not come from
examining our beliefs about how to resolve conflicts which
arise when one person does something which prevents anothsr.
from suffering harm in a case where it was impossible or
very costly to get the consent of tha person who was threat-
ened with harm and then asks to be compensated for the costs
he incurred in prevenfing the harm, I do net believe that
any of Nozick's root ideas can be used to force a conclusion
on how to resolve this latter type of conflict., It is ime

plausible to claim that the person who asks to beicompensated

236



for the costs he incurred in preventing the harm is using the
other merely as a means, or is using him as a resource, or is
sacrificing him for the benefit of some other person, He
prevented this person f:om-sufféring what the other would
agree was harm and is merely asking for compensation far
the costs he incurred, He is not asking to be made better
off than he was prior to discovering the other's predicament.
If I am correct in claiming that Nozick's root ideas
cannot be used to force a conclusion on how to resolve this
latter type of conflict, then Nozick faces a dilemma when he
is confronted with the issue of‘wbether or not to accept our
modified version of the enforceable fairness principle., On
the one hand, he can resslve this latter type of conflict
by saying that the person who wants to prevent the oéher from
suffering harm is not onlyvpermitted te cross the other's
boundary without the other's consent to prevent the harm,
but also has the right to cross the other's boundary to take
compensation for the cosis he incurred in preventing the
harm, He can then use his belief about how to resoclve this
type of conflict to argue that we should sometimes discount -
the relevance of whether a person has actuelly given his
caonsent to a c:ossing to the problem of whether the crossing
is permitted., This approach will tend to support the modified
version af the énforceable fairness principle. 0On the other

hand, he can extend the domain of the principle that it is

237



‘never permissible to forcefully cross the boundary esta-
blished by anothe:'sbrights without his consent, which he
insists is the appropriate principle for resolving all two-
person conflicts which arise in a pre-institutional state

of pature, so that the principle is also used to resolve

all conflicts which arise between an individual and a group
in an institutional situation, This approach will under-
mine the modified §ersion.of the enforceable fairness prin-
ciple, His account of our clearest beliefs does not provide
clear guidance as to which approach we shouldvadﬁpt. There-
fore, it does not provide conclusive grounds for resjecting
the modified version of the enforceabls fairness principle.
It is only when‘he makes his commitment to F and I that he
has conclusive grounds.

Finally,nl want to bring attention to two facts about
the modified version of the enforceable fairness principle.
The first thing to note is that there are reasons for
claiming that it is upnfair for those who receive the bene-
fits of others!' cooperation to refuse to assume the burdens
of cooperation, To make this pointvlet us focus on the
problem of cumulafiv; risk, Those who cooperate provide all
of the people in the area with a less risky environment,
They have two complaints that it is unfair when others do
not cooperate. One is that when others do not cooperate
they increase the costs which those who cooperate must pay,
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in terms of increased restrictions on their libexty to per=-
form risky acts, to keep the level of riék below the level
which causes uncompensatedeor-fear. The other is that
those who de not cooperate have a comparative advantage, in-
sofar. as they have more risky options available to them, in
-cases where they are competing with those who cooperate.
These considerations of fairness explain why an enforceable
- fairness principie is appropriate for changing pegplse's
natural entitlements to perform aéd to prohibit non-aggressive
risky acts. They'also explain why we should view the problem
of cumulative risk as a problem which all of the people in
an area are collectively responsible for solving and, there-
fore, why we should look for a solution te the proﬁlem which
appeals to established public rules which satisfy law bound
principles.38
The second thing to note about the modifisd version of
the enforceable fTairness principle is thgt some natural ob-
jections to it are objections which lead us in the direction
of accepting the special principles which the natural position
adopts. One objection might be that we want to know more
about the properties of the public rules which regulate
people's risky activities. This will lead us to adopt mere
structured law bound principies for evalhating the laws that
are needed to solve the problem of cumulative risk, Another

is that it appears arbitrary to permit some to simply usurp
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the right to publish and enforce the laws which are needed,
This will lead us to adopt special principles for evaluating
procedures which determine which people are specially en=
titled to publish, interﬁret, and enforce the laws which are
needed, This suggests that once you concede that there is
an enforceable version of the fairness principle you must go
all the way and adopt the natural position,

1 have, I believe, shown that Nezick has not adequately
defended his belief that there is no modified version of the
- enforceable fairness principle. What is certainly clear is
that a person who accepfs a modified version of the enforce-
able‘fairness principles does not have to base his acceptance
on a belief that it is permissible to threw a book inte a
person's house and then force him to pay for it, Now I will
argue that Nozick can use the principle of compenmsation to
get certain conclusions which he wants only if he appeals %o

a wodified version of the enforceable fairness principle.

6,7 Nozick's Need for the Enforcegble Fairness Principle:

The principle of compensation says that it is permissible
to prohibit a risky,a;t only if those who are disadvantaged
by the prohibition are compensated for these disadvantages,
Is each person who gains increased security from the prohibi-
tion supposed te pay? Or, is it each person who, in fact?u

voluntarily endorses the prohibition and agrees to pay?
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Nozick discusses two applications of the principles of compen=
.sation. Ome is the case of a protective association which
prohibits non-members, or independents, from privately en-
forcing their rights., This prohibition disadvantages poor
people who cannot afford to buy a protection policy and,
therefore, are left without any means of enforcing their
rights., The other is the case of prohibiting driving a car
without liability insurance in an auto dependent society.
This prohibition also disadvantages poor people who can
afford‘cars but who are prevented from using them because
they cannot also afford to buy liability imsurance., In the
first case the benefits of ths prohibition are divisible so
there is no problem about forcing some to provide benefits
for others and, therefore, violating the libertarian side
constraint. Nozick notes that a protective association can

offer its clients a choice between two policies:39

Policy 1: those who buy this policy will receive pro-
tection against all violations of their rights by
independents except those which result from an inde-
pendent's use of a risky procedure for enforcing

his rights,

Policy 2: these who buy this pdlicy will receive
protection against all violations of their rights
by independents including those which result from
their use of risky procedures for anforcing their
rights.
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The second will cost more. The difference will cover the
cost2 of compensating independents for the disadvantages
which they will suffer because they are prohibited from
privatsly enforcing their rights against those who choose
to buy the second policy. Those who do not buy it will not
receive any protection against violations of their rights
which result from the use of risky procedures by independents.
They prefer to livé‘with the risks and to collect compensa=-
tion in those cases where the risky procédures wrongly
punish them and, therefore, violate their rights.

Things are much more complicated in the second cass.
We are to imagins that there are some poor people who do not
have the resources to purchase automobile insurance in an
automebile dependent society. Nozick is puzzled about how

to treat them, He writes:

Yet how can people be allowed to impose risks on
others whom they are not in a pesition to compensate
should the need arise? Why should some have to bear
the costs of other's freedom? Yet\to’prnhibit risky
acts (because they are financially uncovered or
because they are too risky) limits individuals!
freedom to act, even though the actions might in-

volve no cost at all to anyone elsa.40

Seme forty pages later he returns to give the solution to
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the puzzle he raised, He writes:

We canvassed, in Chapter 4, the possibility of
forbidding people to perform acts if they lack
the means to compensate others for possible harm-
ful consequences of these acts or if they lack
liability insurance to cover these consequences,
Were such prohibition legitimate, according to
the principle of compensation the persons prohi-
bited would have to be compensated for the dis-
advantages imposed upon them, and they could use
the compensatory payments to purchase liability
insurance! Only those disadvantaged by the pro-
hibition would be compensated; namely, those who
lack other resources they can shift (without dis=
advantaging sacrifice) to purchase the liability
insurance, When these people spend their compen-
satory payments to purchase iiahility insurance,
we have what amounts to public provision of spe-
cial liability insurance. ... Providing such
insurance would certainly be the least expensive
way to compensate people who provide only normal
danger to others for the disadvantages of the
prohibition,!

This solution goes much too quickly. We must look moxe
closely at who it is that prohibits, what he prohibits, and
who pays the compensatioen,

A person who drives an automobile imposes risks on all

those who share the roads with him. These include other
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drivers, their passengers, and pedestrians, The protective
association can invoke the principle of compensatien, a prin-
ciple which each person acting alone in the state of nature
is entitled to enforce, to probibgg driving without insurance
provided that it compensates those who are disadvantaged by
the prohibition for the disadvantage of not being able to
drive., How can it collect the money needed to pay the
compensation by what Nozick would consider to bs morally
permissible.maans? It cannot tax all those who would benefit
from the prohibiticn on the ground that it is only fair thatv
they pay for the increased security which each will get as

a result of the prohibition., This tax would vioclate the
libertarian side constraiht anpd could only be justified by
appealing to some version of the enforceable fairness prin-
ciple, If we concentrate on the case where the person wha

is disadvantaged by the prohibition poses mere tham narmal
danger to others, so that provision of a free insurance
policy is not the cheapest way to compensate him, then it
may be impessible for the protective association to collect
the money needed to pay the compensétian by morally per-
migsible means. It cam only collect the money through
voluntary contributions, But each potential contributer
will consider whether the contributien which the association
asks fer is worth the benefit he will receive. Although

it may be clear to each that he prefers situation a) where
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he pays m/n dollars (where m is the amount of compensation
owed and p is the number of people who will recsive the
benefits of the prohibition) and receives the benefits of
the prohibition to situation b) where he pays nothing and
is subjected to the risks and fear which accompany no prohi-
bition, there is neo guarantse that each will voluntarily
contribute m/n dollars, Many may hold out in the hope that
the resst will be willing to pay just a little wore and, cone
sequently, they will get the benefits without paying any=-
thing, If Nozick wants to guarantee that these prohibitions
of very dangerous acts will take place he may have to concede
that there is an acceptable version of the enforceable fair-
ness principle which can be used to force each person who
benefits from a prohibition on risky activities to pay his
share in compensating those who are disadvantaged by the
prohibition., 42
What will happen in the case where the person wha is
disadvantaged by the prohibition poses only normal dangers
to others? Here it might appear that there is a voluntary
approach which will lead'te "the pmblic provision of special
liability insurance," The protective association will offer
its clients s choice between two policies. The more expen;
sive policy provides those who buy it with iﬁsurance against
any injuries which a poor person might cause them in auto;

mobile accidents, The people who buy this policy veluntarily
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give up all claims to sue the poor person and agree to
accept the compensation that the insurance policy provides.
The less expensive policy will not provide the people who
buy it with any insurance against the injuries which a poer
person might cause them in automobile accidents. Thaose whe
buy it, however, will retain their natural rights to collect
from the poor person for those injuries., Is it reasonable
to believe that moef will buy the more expensive policy and,
consequently, provide peor people with what amounts to free
liability insurance? We cannot answer this question until
Nozick tells us whaf a person's natural rights are against

a poor persen who causes injury to anothei person. It seems
clear te me, howeveri that he will have to say that he has
the right to compensation for those injuries, This is the
only solution that is compatible with the requirement of
weak absocluteness. In fact, it would seem to me that he

has the right to appropriate that person's property in order
to collect the compensation, I can see no way that Nezick
can avoid these conclusions, If this is so, then the most
economical thing to do might be to buy an insurance policy
in the open market which provides you wifh protection from
the injuries which a poor person inflicts on you by his use
of his automebile and which has a large deductible., By
buying one with a large deductible you can get it quite cheap,

You should, however, be able to get the deductible back in
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court., The poor persomn has a car which must be worth some-
thing., You can sue him and force him to trade in his car er
agree to pay some percentage of his wages until he has paid
full compensation. I am not saying that I approve of your
doing this, I am only saying that this would appear to be
the economically feasible thing to do and, thersfore, that
Nozick has not provided us with any compelling reasons to
accept his conclusion that in a libertarian society there
will be public provision of special liabiiity insurance to
poor people with automobiles, In order to establish this
conclusion he would have to concede that the membefs of a
libertarian society accept some version of the enforceable

fairness principle.43

6,8 The Risk of Death:

There is one very important problem concerning how to
apply the principle of compensation which we have not yet
discussed, Is any person acting alone in the state of nature
entitled to prohibit any act which subjects him to a risk
of death and causes him to suffer uncompensated=for-fear
provided that he compensates those who are disadvantaged by
his prohibition? I do not see how Nozick can avoid the
conclusion that-he is, There are, to be sure, many reasons
why a person wouid not iﬁvoke this right unless the risk of

death is non-negligible., 0One is that it will cost him time
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ahd effort to make the announcements which are necessary to
put the prohibition into effect as well as time and effort

to enforce it, Another is that he will have to compensate
any person whose acts he prohibits for the disadvantages
which result from the prohibitions. Still anothexr is that
any person whose acts he prohibits might, when he otherwise
would not, inveoke the same right to prohibit against him,

One persoh's use of the right to prohibit might lead to reta-
liatory uses of the right to prohibit and, comnsequently, to

a mutually disadvantageous positicn.

It would appear, therefore, that the de facto system
in the state of nature, among people who accepted the system
of entitlements which I have attributed to Nozick, would be
similar, if not identical, to the system which Nozick attri-

butes to Charles Fried and rejects:

Charles Fried has recently suggested that people
would be willing to agree to a system which allows
them to impose "normal" risks of death upon each
other, preferring this to a system that forbids

all such impesing of risk, No one is especially
disadvantaged; each gains the right to psrform

risky activities upon others in the pursuit of

his own ends, in exchange for granting the others
the right to do the same to him. These risks others
impose upon him are risks he himself would be willing
to take in the pursuit of his own ends; the same is

true of the risks he imposes on others. Howsever,
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the world is so constructed that in pursuing
their own ‘ends people often must impose risks

upon others that they cannot take directly upon

themselves, A trade naturally suggests itself.44'

Nozick goes on to suggest that Fried's system is not the
fairest system and to offer a system which he believes is
fairer, Nozick's discussion is aof interest to us for each

of the following reasons:

1, He denies that any person acting alone in the
state of nature is entitled to prohibit any act
which subjects him to a risk of death and causes
him uncompensated-for-fear provided that he com=
pensates the person whom he prohibits for any dis-~ *
advantages which result from the prohibition.

2, He appears to appeal to considerations of
fairness to justify his denial.

We must examine Nozick's discussion carefully.

In order to undetstand Nozick's argument against Fried
we must first note that he believes that a natural rights
theory can adopt one of three positions about people's
entitlements in risky situations in the state of nature,

They are:45

1. The action is prohibited and punishable, even
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if compensation is paid for any boundary crossing,
or if it turns out to have crossed no boundary.

2. The action is permitted provided compensation
is paid to those persons whose boundaries are
actually crossed.

3, The action is permitted provided that compen-
sation is paid to all those persons who undergo a
risk of boundary crossing, whether or not it turns
out that their boundary actually is crossed.

He believes that this third possibility suggests an alter-

native that is fairer than Fried's system, He writes:

Putting Fried's argument in terms of an exchange
suggests another alternative; namely explicit com=
pensation for each risk of a boundary crossing
imposed upon another (the third possibility listed
above), Such a scheme weuld differ from Fried's
risk pool in the direction of greatsr fairness.46

Before we can assess Nozick's claim that his alternative

is fairer than Fried's risk pool we must note that Nozick
interprets the third possibility so that a person is only
entitled to compensation for having Eis boundary subjected
to a risk of being crossed, He is not entitled to further
campensation when his bounda:& is actually crossed, Consi-

der the following:
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Under the third alternative people can choose the
second; they can pool their payments for under-
going risk so as to compensate fully those whose
boundaries are actually crossed, The third alter-
ative will be plausible if imposing the risk on
another plausibly is viewed as itself crossing a
boundary, to be compensated for, perhaps because
it is apprehended and hence imposes fear on another,
(Persons voluntarily incurring such risks in the
market are "compensated" by receiving higher wages
for working at risky jobs, whether or not the risk
eventuates. )

If people were entitled to compensation for having their
boundaries crossed as well as for undergoing the risk of
having their borders crossed, then there would be.no Teason
for people to pool their payments to assure that those whose
boundaries are actually crossed receive additional cempen-
satien,

In order to better understand the third position we

should contrast it with the first position and the following

position which Nozick never considers:

4, The action is permitted provided that compen-
sation is paid to all those who undergo a risk of
a boundary crossing and additional compensation is
paid to all these whose boundaries are actually
crossed.
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According to the first position the risk bearer has the
right to prohibit the risky act. The risk creator is per=-
mitted to perform the act only if he pays the risk bearer
market compensation for the right to perfofﬁ it, Different
risk bearers will demand different payments and some will
ins;st on prohibiting the act. The third position is dif-
ferent from the first in that it does not give the risk
bearer the right to prohibit the act. The only way he can
avoid undergoing the risk is to leave the area, at his own
expense,.in which the risk creator is operating. If he
stays in the area he must accept a certain amount,for under=
- going the risk, Nozick does not:tell us hew this amount is
-determined. We can see, however, that Nozick's analogy to
the compensation which a person receives when he takes a
risky job in the market is out of place., That person re=-
ceives market compensation for undergoing fhe job's risks.
Furthermore, it is likely that he will insist on both a
premium far undergoing the risks and the right to additional
compensation in case he is actually_injured on the job,

The way Nozick describes the third position the risk
bearé: is only entitled to compensation for undergoing the
risk, The foﬁrth position says that the risk bsarer is also
entitled to compensation when his borders are actually
crossed, It seems clear to me that the fourth paosition is

fairer than the third. The third positiom gives the risk
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bearer the choice of either pooling his compensation payment
or not pooling it. If he pools it he will, if enough others
also choose to pool their payments, receive compensation in
case his borders are actually crossed., He will, in essence,
be choosing Fried's risk pocol., If he does not pool his pay-
ment, them he will not receive.any compensation when his
borders are actually crossed. It is not at all clear that
this is fairer tham Fried's risk pool., Why, however, should
he have to make this choice? 1Isn't the fourth positien
clearly the fairest? I'susﬁect that Nozick actually had the
fourth system in miﬁd_when he introduced the third, It
seems fa be fairer, so long as we focus on a world in which
enforcement has no costs, than either Fried's risk pool or
Nozick's third position, I will, to make Nozick's position
as strang as possible, assume that he meant the fourth
Position when he described the third. |

Does Nozick have any argument for why we should adopt
the fourth position in cases where one person subjeﬁts
another to a normal risk of death? 1 have suggested that he
should adopt the view that a persﬁﬁ is entitled to prohibit
any act which subjects'him to a risk of death and which
causes himvto suffer uncompensated-for-fear provided that he
compensates sach person whose actions are prohibited for
any disadvantages which result from the prohibitions, Can

he explain why his view is preferable to the view which I
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have suggested he must adopt to the person who a) accepts
the principle of compensation and b) believes that it should
apply to all acts which create a risk of death, even these
which only create a normal risk of death, and cause uncom-
pensated;far-fear? Thié person may be one who is meticulous
about nevex daing-anything which subjects another to a risk
of death, He claims that it is unfair that others should be
able to subject him to the risk of death at all., So far as

I can tell Nozick never offers an argument which will con=-
vince this person, who takes Nozick's theory seriously, that
the fourth position is fairer thaé the position which 1 have
suggested, He cannot argue for his position on the ground
that my position will lead to a situation which will lead

to disastrous consequences for all. This is for two reasons.
One is that it would smount to giving up I as a constraint
en how to assign entitlements, The other is that it is not
clear that the adoption of the position which I have sug-
gested will lead to disastrous consequences for all., There
are compelling reasons to believe that people will only
invoke their right to prohibit in cﬁses whare they are sub-
jected to a high risk ef death. We can conclude that Nozick's
move towards the faurfh (or, if he insists, the third)
position:p:oceeds Qithouf argument and appears to be incom-
patible with his commitment to the principle of compensation.

We can also conclude that Nozick has provided us with no
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explanation for how a person who wishes to work within his
theory can avoid what we all regard as an untenable conclu=-
sion: that any person acting alone in the state of nature
may, by invoking the principle of compensation, prohibit any
act of any person which would cause him to suffer uncompen=

sated=for-fear,

6,9 The Relevance of Transgction Costs:

We can now turn to Nozick's brief discussion of how
matters are complicated by the fact that there are high
transaction costs associated with enforcing the fairest

system of entitlements., Consider the following:

Putting Fried's argument in terms of an exchange
suggests another alternative: namely explicit.
compensation for each risk of a boundary crossing
imposed upon another (the third possibility listed
above), Such a scheme would differ from Fried's
risk pool in the direction of greater fairness.,
However, the process of actually carrying out

the payments and ascertaining the precise risk
imposed upon others and the appropriate compen-
sation would seem to involve emrormous transacticn
casts, Some efficiencies can easily be imagined
(for example, keeping central records for all,
with net payments made every n months), but in
the absence of some neat institutional device

it remains enormously cumbersome, Because great

transaction costs may make the fairest alternative
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impracticable, one may search for other glter=-

natives, such as Fried's risk pool, These alter=-
natives will involve constant miner unfairness

and classes of major ones.48

Nezick's point seems to be that sven when people in the

state of nature have the fairest system of entitlements there
will still be, due to the high transaction costs of enforcing
‘that system, some unfairness, More specifically, the high
transaction costs of locating each person who subjects you

to a risk and negotiating a fair price for being subjected

to that risk will almost always deter you from attempting to
collect compensation in cases where you are being subjscted
to a risk, What appears to be the ideally fair system turns
out to be a system which is, in practice, radically unfair

to those who are risk bearers more often than risk creators,
It may be obvious to all that there is an alternativs system
of entitlements which is much fairer than the ideal system

of natural entitlements when the distortions produced by

high transaction costs are taken into account,

Can Nozick claim that any person acting alone in the
state of nature is entitled to set up and enforce this alter-
native sysfem? It seems clear to me that he cannot. This
position wguld bé incompatible with his commitment»to i.

Can he claim that each person has a duty to establish
systems which winimize the amount of unfairness in the world?
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He might claim this, Even if he makes this claim, however,
he cannot make the further claim that it is permigsible to
use force to make a person enter an agreement to establish
these systems, When pesople's natural entitlements are in-
convenient ar unfair they can, through their voluntary con-
sent, choase to adopt an alternative system of entitlements
which is mutually beneficial.49 Those who do not choese to
change their nafural entitlements, however, canﬁot be
forced to do so. Others must treat them according to the
laws of nature,

Even if we assume that considerations of fairness axe
relevant to determining what a person's entitlements are
when we view each case of risk impositiom as an isolated
situation in an ideal world in which there are no transaction
costs, they have no further role in Nozick's theory. If
high transaction costs effectively prevent some from getting
what they are entitled to that is simply tough for them.

They cannot force others to cooperate in a schems which comes
closest to the distribution ef benefits and burdens that
would have occurred in a world in which there were no trans-
action costs, The others can simply insist on being treated
according to their nafural entitlements. Any movement away
from these natural entitlements must be by their voluntary
consent, I see no way for Nozick to aﬁnid'tbess conclusions,

If a) you believe that our clearest bsliefs about how to
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assign entitlements to perform risky acts in a fair manner
are our beliefs about how to assign them in an ideal world

of no transaction costs and b) you want the assignment of
entitlements in our world to lead to ths same distribution

of benefits and burdsns which would have occurred in the
ideal world, then you must accept law bound principles which
give a central authority the right to assign'entitlements

to perform none-aggressive risky acts and to collect compensa-

tion which will achieve this result.

6,10 A Posgsible Misigtergretgtion:of Nozick's Positicn_on
Non-Aggressive Risky Acts:

It might appear that I am trying to commit Nezick to
a precise view about what pecple's entitlements in xisky
situations are when his own view is that precisien ig'im-
possible to come by, He can adopt one of three positions
about what people's natural entitlements are in risky

situations, These are:

1. They are clear and convenient so that people

in the state of nature will have ng rsason to esta-
blish a central authority with the right, through
their consent, to publish and enforce laws which
define a different system of entitlements,

2. They are clesar but not convenient so that
people in the state of nature have a reason to
establish a central authority with the right,
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through their consent, to publish and enforce
laws which define a different set of entitle-
ments which are mutually beneficial to all.

3, They are not clear and, therefore, people
in the state of nature have a reason to esta-
blish a central authority with the right,
through their consent, to publish and enforce
laws which define a clear set of entitlements
which are mutually beneficial to all.

The arguments in this chapter have established that Nozick
does not adopt the first position, I have interpreted him
so that he adopts the second., It may appear to some, however,

that he adopts the third, Consider the following:

Actions that risk crossing another!s boundary
pose a serious problem for a nmatursl rights

position.s0

It is difficult to imagine a principled way in
which the natural rights tradition can draw the
line to fix which probabilities impose unaccept-

ably great risks upeon others.s1

If no natural-law theory has yet specified a
precise line to delimit people's natural rights
in risky situations what is to happen in the

state of natdre?sz

All of these quotes suggest that Nozick believes that the
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natural rights tradition, a tradition which is committed to

F and I, cannot provide a clear solutian to the problem of
non-aggressive risky acts. We should note, however, that all
of these quotes appear before Nozick's presentation of the
principle of compensation which is part of his attempt to
solve the problem., It is for this reason that the réader
simply does not know whether Nozick actually accepts the
second or the third position.

If our aim is to prove that Neozick's solution to the
smergent problem of non-aggressive risky acts is not the
optimal solution, then it does not matter which position we
‘attribute to him, It would appear, however, that we put his
theory in the most favorable light when we attribute the
second position to him, The theory looksvmbre defensible
when it provides a solution to the emergent problem, even when
its solution assigns counter-intuitive and inconvenient
entitlements, than when it concedes that it cannot, so long as
it refains F and I, provide any solution at all. In either
case, however, Nozick is committed to the view that the "real
solution" to the emergent problem of non-aggressive risky
acts is whatever solution people "voluntarily" agree to in
order to remove the inconveniences of remainiﬁg in the state
of nature. There are compelling reasons for saying that the
opéimal solufinn should not be a solution which essehtially
says that what is right is whatever people agree to. I
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will explain what thése reasons are in the next, and last,

chapter.
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POWER AND PRINCIPLE

7.1 Aims:

I have argued that Nozick's commitment to F and I as
constraints on solutions to the emergent problem of non-
aggressive risky acts causes him to adopt one of the follow=

ing positions although it is not clear which one:

1., People's natural entitlements in risk& situa=-
tions are not clear.

2, People's natural entitlements in risky situa=-
tions are clear but not convenient,

In this section I am going to argue against each of these
positiens on the ground that its solution to the emergent
problem of non-aggressive risky acts fails to satisfy the

following emergent constraint:

People who accept the principles to which that
solution appeals will generally agree that the
conflicts which those principles are intended

to resolve are resolved in an impartial manner
rather than a manner which reflects the rela=-
tive power of each of the parties to the comflict.

I will then argue that a solution which appeals to a law
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bound principle and the natural positien can satisfy this
constraint to a high degree. We will be able to conclude
that this selution is prsferable to Nozick's and, therefore,
that his solution to the problem of noneaggressive risky

acts is not the optimal solution.

7.2 The Shortcomings of the First Pogition:

There is one very obvious shortcoming with the first
position, Let us assume tﬁat most people in the state of
nature agree to establish a central authority with the
right, through their consent, to publish and enforce laws
which define people's entitlements in risky situatinns;
Most believe that the establishment of a central authority
is the rational response to the inconvenience of being in
a situation in which their entitlements are unclear. Some
people may not, however, agree to establish the central
authority., We will call these people "independents." What
ére their entitlements in risky situations? By hypothesis
their natural entitlements are unclear, Is there any basis
for the claim that the central authority can simply enfoxce
its system of entitlements against them? It would appear
that there isn't. These independents did not, after all,

agree to those entiflements. Can Nozick argue that the

central authority is entitled to enforce its system of
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entitlements against them provided that it can establish
that they are better off in the situation in which they come
ply with the_requirements of the system and receive the
benefits of others' compliance than they would have been in
the baselins situation in which people's natural entitlements
are unclear? Nozick's rejection of the enforceable fairness
principle pievents him from using this argument.1 He must
say, if he adopts the position that people's natural entitle-
ments in risky situations are sometimes unclear, that there
is no‘principled way for the central authority to deal with
independents in those situations.

A second shortcoming of the first position is that it
throws grave doubts on Nozick's claim that it is possible
to provide a justifié;t;on of the state. More specifically,
it throws grave doubts on whether Nozick can claim that a
state will arise from a nonstate situation in which psopls
accept his moral theory by means which all, or even most,
’of those people wquld consider to be morally permisgsible.
We will say that a person accepts Nozick's moral theory when

he accepts each of the following:

1. Moral theory is clear in just those places
where Nozick says it is clear., This implies that
he accepts PE and UP,

2. In-placés where moral theory is not clear, it
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must be extended in ways which are compatible with
F and Io

3. A person is morally bound to adhere to an
agresment, which he has no natural duty to enter,
only when he was not coerced to enter it.

On my view two people can both accept Nozick's moral theurﬁ
even though they accept different principles for solving
emergent problemé. 'Sa, for instance, two people can accept
Nozick's moral theory even though they have different views
about copyright or about people's entitlements in some
risky situations. Each will have his own view about how the
theory should be sxtended to solve those problems, Each
may, for instance, appeal to a different emergent constraint
to show that his solution is the best one. They agree,
however, that the correct solution must be compatible with
F and I,

Will people who accept Nozick's moral theory and who
offer different Solutious to emergent problems establish
a state by means which each considers to be morally permis= .
sible? Let us first note how it is possible for two people
to diéagrae about whether an agreement between them arcse
by morally permissible means. The explanation is trivial in
cases where the people accept rédically differsnt beliefs

about when it is permissible for one person to use force
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against another. A perfectionist believes that it is per-
missible to use force to get another to increase the amount
of intrinsic value in the world. A libertarian denies that
it is permissible., Consider the case where a perfectionsit
threatens to use force against a libertarian to get him to
help increase the amount of intrimnsic value in the world

and where the libertarianm agrees only because he prefers to
cantribute than ta fight. The perféctiunist will believe
that this agreement arose by morally permissible means
because he believes that his threat to use force was morally
permissible, The libertarian will deny that it arose by
morally permiséible means. He will insist that it was
coerced from him by the perfectionist's immoral threat of
the use of force., Even though he will concede that the per=-
fectionist actéd as his conscience dictated, he will insist
that he has a just complaint against him, Furthermore, he
will deny that he is morally bound by his agreement,

The same points can be made in cases where people agree
on many moral beliefs but sometimes disagree about when it
is permissible for one person to usé force against another,
The disagreement may be about what principle applies to a
problem which both recognize as an emergent preblem or it may
be about how toc apply a principle which both accept. If one

is in a position to impose his view of right on the other
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who prefers to agree than to fight, then it is doubtful that
the other will believe either that the agrsement arose by
morally permissible means or that he is morally bound to
abide by it., This is especially so when a) the disagreement
is about a problem that is of ﬁarticular importance to him
so that he is not indifferent as to how it is solved, E) he
believes that he has compelling reasens to support his solu-
tion, and c) he agrees only because he believes that he
has no chance oflimposing his solution, the correct solution,
on the other. From his point of view his agreement was
coerced from him by the other's immoral threat of the use
of force and, since there is no natural duty to enter the
agreement, he is not morally bound to it.z
We can again make the same points when we change the
example so that neither is in a position to impose his solu-
tion to the emergént problem on the other and each prefeis
to compromise than to fight. Each may believe, so long as
his power relative to the other remains the same as it was
at the time of the agreement, that it is in his self inter=~
est to abide by the compromise agreément in order to aveid
the conflict that is ;e:tain to follow in case he breaks
his agreement. He will not, however, beliesve that he is
morally bound by'the agreement, He entered it only because
of the other's immoral threat of fhe use. of force against

him in case he tried to impose his solution, the correct
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solution, on the other,

What would happen in a state of nature situation in
which people accepted Nozick's moral theory? What will
people do when their commoh moral beliefs dﬁ not force a
conclusion on how to solve an emergent problem concerning
when it is permissible for one person to use force against
another and they disagree about whatvthe correct solution
to the emergent problem is? Will they compromise because
each belisves that that is preferable to fighting? Some=
times Nozick writes as if they will comprnmise.3 'This comes

out in the following:

Not only does the day seem distant when all men

of good will shall agree to libertarian princi-
ples; these principles have not been completesly
stated, nor is there one unique set of principles
ag:eéd to by all libertarians, Consider for example,
the issue of whether fullblooded copyright is legi-
timate, Some libertarians argue it isn't legiti-
mate, but claim that its effect can be obtained

if authors and publishers include in the contract
when they sell books a provision prohibiting its
unauthorized printing and then sue any book pirate
for breach of contract; apparéntly they forget

that some people sometimes lose books and others
find them, Other libertarians disagree, Similarly,
for patents, If personé so close in general theory
can disagree over a point so fundamental, two lie
bertarian protective agencies might manage to do
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battls over it. One agency might attempt to
enforce a prohibition upon a person's publishing

a particular book (because this violates the
author's property right) or reproducing a cer-

tain invention he has not invented independently,
while the other agemncy fights this prohibition

as a violation of individual rights. Disagresements
about what is to be enforced, argue unreluctant
archists, provide yest another reason (in addition
to lack of factual knowledge) for the apparatus

of the stats; as also does the need {or some=-

times changing the content of what is to be en-
forced, People who prefer peacs to the enforce=
ment of their view of right will unite together

in one state. But, of course, if people genuinely
do hold this preference, their protective agencies
will not de battle either.4

Here Nozick suggests that people will compromise, even with
regard to such fundamentgl issues as copyright and patent,
rather than fight, He never asks, however, whether these
peoplé will consider the compromise éolutian toAbe morally
binding, It seems unlikely that they will, If each firmly
believes that his solution is the ohly defensible solution
(i.e., the only defensible extension of the libertarian
position), then aach-will view the compromise solution as
somethiné which arose as a result of the'other's.threat to
forcefully subject him to the requirements of the wrong

solution, If that is the case, however, then these people
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will not believe that the central authority which enfozrces
the compromise has the legitimate authority to do so. They
‘will reject the view that the central authority arose by
morally permissible means and, therefore, that the state,
should the central authority ever claim to have the authority
of the state, arose by morally permissible means.

Now is a good time to recall some of the important
social prohlems which appear to be emergent relative to

Nozick's account of our clearest moral beliefs. They include:

1. What principles apply to the evaluation of
distributions of natural resources and the bene-
fits which result from their use when natural

resources are no longer abundant?

2. Which acts which are done for legitimate pur-
poses and which are certain to lower the value of
another person's property also cross the boundaries
established by that person's property rights and
which do not?

3, When is it permissible to prohibit, rather
than to permit provided that compensation is paid,
an act which is certain to cross the boundary
established by ancther's rights when the cressing
will be an incidental side effect of the act?

4, When is it permissible to prohibit, rathér
than to permit provided that compensation is
paid, an act that creates a risk of crossing

the boundaries established by another's rights
when the risk is an incidental side effect of the

act?
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If Nozick believes that moral theory is unclear about one or
more of the above, then he has no basis for his claim that he
has used his moral theory to provide a justification of the
state. People who a) found themselves in the state of nature,
b) accépted his account of what is clear in moral theory, but
c) disagreed about how to solve the emergent problews, would
not believe that the compromise solutions to which they
agreed, and which they permitted the central authority to
enforce, arose by morally permissible means, If they wouldn't

then how can Nezick?

7.3 _The Shortcomings of the Second Position:

The argument which I have sketched, for the conclusion
that Nozick cannot use his moral theory to provide a justifie
cation of the state, does not apply if Nozick adopts the
position that his moral theory provides clear solutions, even
if they sometimes assign counter-intuitive and inconvenient
entitlements, to the emergent problems, If he adopts this
latter position he can say that people who found themselves
in the state of nature and accepted ﬁis moral theory would
volunfarily establish a central authority with the right,
through their consent, to publish and enforce laws which
change their natural entitlements in a way which is beneficial
to all, Since we are assuming that there is agreement on what

people's natural entitlements are there is no basis for the
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argument that each will view the new system of entitlements

as a compromise which is ceerced from him by what he perceives
as others! immoral threat of the use of force against him,
Those who agree to the new system of entitlements, which the
central authority is authorized to enforce, genuinely believe
that it is an improvement over the system of natural entitle-
ments which any person acting alone in the state of nature

is entitled to enforce,

Furthermore, this position does not leave Nozick with
the embarrasssing problem of how the central authority is
entitled to treat those independents who do not voluntarily
choose to change their natural entitlements., Since moral
theory is clear on what their natural entitlements are it
must‘simply respect their natural entitlements. We should
note, however, that it must respect their natural entitlements
even uhen respecting them causes great inconvenience to those
who have voluntarily agreed to change their natural entitle-
ments in their mutual relations. So, for instance, it must
refrain from using force te coordinate the behaviour of inde-
pendents even when failure to coordinate their behaviour will
lead to a situation in which their independent actions, none
of which causes uncompensated-~for=fear, collectively produce
a risk which doeg cause uncompensated-for-fear.

On what ground can we object to Nozick's adoption of the

position that there are clear but inconvenient solutions,
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which are compatible with F and I, to some of the emergent
problems? First, we can note that we are not satisfied with
his claiﬁ that the problem of non-aggressive risky acts

causes difficulties for the natural rights tradition and

his further claim, without argument, that something like the
principle of compensation must be right. The issue is whether
F and I should be constraints on how te solve the problem.af
nan=-aggressive risky acts and, therefore? whether anything
like the principle of compensation will do. For the purpose
of argument, however, let us assume that he has provided us
with clear solutions to the emergent problem of non-aggressive
risky acts which define inconvenient entitlements. Why

should we object to those solutions when Nozick can ax;lain
why people will voluntarily choose to change their natural
entitlements to more convenient ones? Will we get the most
reasdnéble solutions when we let.peoﬁle voluntarily agree to
what they believe are the most reasonable ocnes? It ssems
clear to me that we won't,

We have already noted Nezick'!'s belief that the fairest
system of natural entitlements may, due to the high transac-
tion costs of enforcing it, actually lead to a situation
which is extremely unfair. More specifically, it might lead
to a situation which is extremely unfair to those who are
risk bearers more often than risk creators., 1Is there any

reason to believe that people in the state ofAnature will
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agree to a new system of entitlements which will rectify the
de facto unfairness which exists in the state of nature?
Nozick might now adopt the view that éach person has a
natural duty to minimize the amount of unfairness in the
world, People who accepted this natural duty would volun-
tarily agree to a new system of entitlements which is fairer,
when we take account of the distorticns caused.by high trans-
action costs, than the system of natural entitlements, But
if minimizing»the amount of unfairmess in the world is ah
important goal, then why can't people use force to assure its
satisfaction? Why doesn't Nezick take the next step and

say that thefe is an enforceable natural duty to establish'

a central authority which is entitled to publish and enforce
laws which will,‘when we take account of the distortions pro-
duced by transaction costs, define the fairest system of
entitlements and which are enforceable against people without
their consent? Would this use of force against a person
without his cansent go against the’rnot‘ideas that each
person is separate and inviolable and not a resource for any
other person? It seems clear to me'that it would not, It

is only inteﬁde& to corrsct the unfair distributions of
benefits and burdens thch result, according to Nozick's own
account of fairness, because of high transaction costs.

The only ground that Nozick can give for objecting to the

use of force here is that it is incompatible with F and I and
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will interfere with his aim of providing a fundamental ex-
planation of the political realm and an invisible hand ex-
planation of the state. These are, as I have argued, no
reasons at all., Unless Nozick cnncedesvthat it is permissible
to usé force to achieve the goal of achieving a fair solution
to the emergent problem of non-aggressive risky acts, there

is no basis for his claim that people will agree to a solu-
tion which is fair. Why should those who are the beneficiaries
of the distortions produced by high transaction costs be
expected to give up their benefits?

The main liability of the viéw that people's natural
entitlements are inconvenient and that we should simply let
people agree to new, more convenient, entitlements is that
it leaves too much room for considerations of power to in-
fluebce what agreements are reached, The only constraint
it puts on what is a morally acceptablé agreement is that
the agreement must leave each party better off than he would
be in the situation in which his natural entitlements are
respected., If this baseline situation is an extremely in-
tolerable situation, then a person ieally has no choice but
to accept almost any alte:native situation, even one which
is ﬁlearly designed to benefit others much more than it
benefits him. When he accepts this systém, however, he
cannot complain that he is being treated unjustly. He did,

after all, voluntarily agree to it.
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Isn't it reasonable to believe that people inm the
state of naturé will, since they are of relatively equal
power, agree to entitlerments which are impartial? There aie
two responses to this, The first brings us back'tn our dié-
cussion of the distortions produced by high transaction costs.
Why should those who benefit from these distortions be ex-
pected, in the absence of an enforceable duty to do so, to
accept a system which takes these benefits away from them?
One would expect them to accept a system which reflects tﬁeir
initial advantaged position, The second response is that if
we want to assure an impartial solution, then why don't we
search for enforceable first principles which will assure
an impartial solution? Why are we running the risk that
people might veoluntarily accept solutions which have no claim
to being impartial? If this involves giving up F and I and
searching for an eﬁergent constraint, then why don't we do

that?

7.4 The Power of an Entrenched Protective Association:

The point that people may agree to solutions which re;
flect the‘relative powezr of each of the parties can be made
more forcefully 5y focusing on the situation in which a cen;
tral authority has already emerged and been in power for é
long time, We will assume that this authority has been

authorized to publish laws which define its member's rights
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in risky situations and to provide protection to its members.
A persan's relation to this authority is the same, according
to Nozick, as his relation with any private business.5 Con=-

sider ths following:

A person will swallow the imperfections of a
package P (which méy be a protective arrangement,
a consumer good, a community) that is desirable on
the whole rather than purchase a different package
(a completely different package, @r P with some
changes), when no more desirable attainable dif-
ferent package is worth toc him its greater costs
over P, including the costs of inducing enough
others to participate in making the alternative
package, One assumes that the cost calculation for
nations is such as to permit internal  opting out.
But this is not the whole story for twe reasons,
First, it may be feasible in individual communities
also to arrange intermal opting out at little ad-
ministrative cost (which he may be willing to pay),
yet this needn't always be dons. Secoﬁd, nations
differ from othexr packages in that the individual
himself isn't to bear the administrative costs of
opting out of some otherwise campﬁlsory provision,
The other people must pay for finely designing
their compulsory arrangements so“that they don't
apply to those who wish to opt out, Nor is the
difference merely a matter of there being many
slternative kinds of communities while there are
many fewer nations, Even if almost everyene
wished to live in a communist community, so that
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there weren't any viable noncommunist communities,
no particular community need also (though it is to
be hoped that one would) allow a resident indivi-
dual to opt ocut of their sharing arrangement. The
recalcitrant individual has no alternative but to
conform, Still, the others do not force him to
conform, and his rights are not violated., He has
no right that the others cooperate in making his
nonconformity feasible.6

There can be no doubt that Nozick's position is that the cen-
tral authority can offer any package it chooses provided

only that it lsaves each person the optienm of opting out and
living according to the principles of the law of nature., Let
us examine the implications of this view,

A central authority, or protective association, can say
to any person who lives within its area that if he wants to
continue to receive its protection he must obey its laws,
There are no moral constraints on what these laws may be.

They may, for instance, include any ome of the following laws:

1. No person is permitted to practice Catholicism,

2, Every person must donate 10 percent of his income
to the poor,

3. No person is permitted to own a gun without the
express consent of the central authority,

4. Pecple who live near factories must assume the
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risks and, thersfore, receive no compensation in
case their borders are actually crossed: because of
the factories'! use of risky procedures.

The central authority cannot force people to obey these laws,
That is, it cannot say to them that either they obey these
laws or they will be punished., It can, however, offer them

the following ultimatum:

Either you accept our total package, which includes
obedience to these laws and the provision of a
protection policy, or you become an independent

and live according to the laws of nature.

Nozick's view is that no matter how unattractive the choice
of being an independent is, a person cannct complain that he
is being treated unjustly when he is given this ultimatum,
This is because his choice will be, on Nozick's view, a
voluntary choice., This follows from Nozick's beliefs that
a) people do not have duties to collectively cooperate to
prevent him from having toc make thié unpleasant choice, and
b) his actual choice is not influenced by an immoral threat
of the use of force by any persun.7

Will a central authority be able to get away with

offering outrageous packages and retaining its clientele?

Remember that we are asking this question with regard to a
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central authority which has been operating for a leng time.
It has developed a highly sophisticated system for providing
its clientele with protection against breaches of the law

as well as a highly sophisticated procedpre for determining
guilt and inﬁocence. It must in principle permit people to
opt out of the package it offers and to either protect

their own natural rights or establish an alternative associa-
tion for protecting their rights. It has the right, however,
to prohibit the use of any prucadure.fur determining guilt
and innocence which it believes is unreliable, It will,
according to szick, almost certainly prohibit the private
enforcement of ons's righ'bs.B When we consider the joint
facts that a) it would be very expensive to set up an alter=
native procedure thch is as séphisticated as the central
anfharity's, and b) any people who attempt to set one up

must take the risk‘that the central authority might prohibit
its use, it seems quite reasonable to conclude that an alter-
native association will not arise. A person who decides to
reject the package will be prohibited from enforcing his

own rights and will be provided witﬁ a protection policy.

We cannot say how attractive this option is without examining
exactly what this policy looks like, If it turns out to
provide a person with very little protéction, then it does

not seem unreasonable to say that the central authority can
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get away with offering some pretty out:agéous packages, This
is especially so if the package is intended to harm the mem-
bers of an unpopular minority group.9

Nozick never offers a detailed discussion of what kind
of protection must be provided to those who are prohibited
ffﬁm enforcing their own rights. He tells us that they must
be compensated for being disadvantaged by the prohibition
and suggests ihatfit will .do to provide them with an unfancy
protection policy which is at least as good as the cheapest
one which the central authority offers.10 We need more
detail than this. We want answers te the following types

of questions:

1, Will independents be provided with the right te

counsel?

2, Will independents be provided with the right af
appeal?

3. Will indepesndents have the right to subpoena
members aof the protective association as witnesses

in disputes between them and members of the association?

4, How much will the central authoiify spend to in=-
vestigate when an independent claims that his rights
have besn violated? ‘

Unless Nozick can defend answers to these questions which

indicate that independents_will receive adéquate protection
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of their natural rights he will not be able to block my
claim that the central authority will be able to get away
with offering some pretty outrageous packages. There is
nothing in the book, so far as I can tell, which'suggests
that Nozick can provide the answers which he needs.

I do not believe that I have to say mors to make the
point that there are grave liabilities with the view that
peaople's naturai entitlements are inconvenient and that what-
ever entitlementé people voluntarily agrse to in order to
remove theée inconveniences are morally acceptable. The
reader should be aware, however, that I have offered two
distinct arguments, The first is that‘there is no reason
to believe that peoplé will reach agreements which have any
claim to being impartial., To the contrary, people‘will p?o-
bably reach agreements which reflect the relative bargaining
position of each, So long as this is so people will considex
their relations with regard to the problem of non-aggressive
risky acts to be based on considerations of power rather
than principle., This argument clea:ly assumes that people's
natural entitlements are inconvenient.

The second argument does not even have to assume that
penpleis natural entitlements are inconvenient. It brings
attention to the fact that any central authority which emerges
may, as part of the total protection policy which it offers,

ask any person to give up any ane of his matural entitlements.
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This person has no complaint when he is given the choice of
giving up his natural entitlements and receiving a good pro-
tection policy apd becoming an independent, The people who
control the cent&él authority can, with some reason to ex-
pect success amd with no fear of being accused of acting
unjustly, create a society which answers to their interests
and whims and which shows little cancern for the interests

of others. It becomes clear that what people!s natural ene
titlements aie, wﬁether they ars convenient or inconvenient,
ends up playing a very small role in what the just society
looks like, Tha just society may well be a society in which
people view their relations as essentially based on considera-
tions of power rather than principle, Do we want to say that
the optimal soiutions to the emergent problems can lead to

a society which has this undesirable property? It seems

clear to me that we do not. We can avoid it,-to sime extent
at least, if we accept solutions which reject F and I in favoer

of law bound principles and the natural position,

7.5 The Adgantages of the Natursl Position:

What are the advantages of solutions to emergent pross
lems which reject F and I and adopt the natural positiaon?
With regard to thanemergént problem of non-aggressive riQky
acts one obvious advantage is that they drﬁp the unrealistic

assdﬁbtion that we must view each non-aggressive risky act
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as an isalated act between two people in a state of nature.
Once it becomes clear that the root ideas of Nozick's theory
do not force a conclusion on how to assign entitlements thsre
is no basis, other than an irrational commitment to F and I,
for retaining the assumption., We should, instead, view thé
problem of assigning entitlements in risky situations as a
problem of evgluating the consequences of adopting alterna-
tive sets of public rules which assign those entitlements,

This approach takes account of the following important facts:

1. each person is, in the course of his life, both
a risk creator and a risk bearer.

2. the system of entitlements which is adopted

will have direct effects on a person's life pros-
pects by influencing the chances that he will be

a victim of another's risky act and by influencing
the opportunities he will have to pursue his own ends.

3. the system of entitlements which is adopted will
have»an indirect effect on a person's life prospects
by influencing the level of productivity and the
level of innovation in his seciety.

4, any reasonable solution to the problem of how to
assign entitlements must take account of the transe
action costs of enforcing that solution,

For these reasons it is appropriate to view the problem of

assigning entitlements from.a perspective which sees each
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person as both a risk creator and a risk bearer and which
looks at the long term consequences of adopting a public
system of rules whi;h assign entitlements,

A person who accept? Nozick's root ideas, but who
rejects F and 1 as constraints, might suggest the following

solution:

We must evaluate public rules which assign
rights to perform non-aggressive. risky acts

on the basis of how well they achieve the
following results: 1) they assure that no
person is subjected to a risk of having his
boundary crossed which is above a specified
level, 2) they assure that each person whose
boundary is crossed by another's non-aggres-
sive risky act receives compensation for the
harm caused by the crossing, and 3) they assure
that each person who is disadvantaged by a pro-
hibition of his non=aggressive activities is
compensated for the disadvamtages, Furthermore,
we are to evaluate rules which achieve all of
these results on the basis of how well each
achieves the further result of maximizing
utility. '

I do pot claim that this solution is the optimal solution,
I only suggest it as an example of a solution which may be
éppealing to a person who accepts Nozick's account of the

root ideas of the correct moral theory.11 This solution is
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not a utilitarian solution to the problem ef non-aggressive
risky acts, Utilitarian considerations only come into play
after we have assured that those whose borders are crossed
by others'! risky acts are compemsated and that those who are
disadvantaged by prohibitions of their non-aggressive risky
acts are also compensated.,

It is clear that people who accept this solution, which
is incompatibla with both F and 1, will often disagree about
which laws optimally satisfy the principla to which it
appeals., Principles which reject F and I do not remove moral
disagreement, They do, however, handle it in a way which
makes it plausibla to claim that people who accept them will
view their relations as based essentially on:considerations
of principle rather than power. First, people who accept
them will alsozaccept special political principles which
evaluate procedures for determining which people are entitled
to publish, interpret, and enforce the laws which are intended
to satisfy the principles, These special principles will
guarantee each person the right to express his apinion.about
which laws optimally satisfy the principles and to have a
vote in determining which laws should ultimately be adopted.
Perhaps it is here where democrats invoke the view, a view
which szick mocks, that each person has a rigﬁt to a say
over what affects him.12 Once we accept that thers azxe prin;

ciples which are incompatible with beth F and I and that there
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is room for reasonable disagreement about which laws opti-
mally satisfy them, then it is plausible to claim that each
person should have a right to some say over which laws are
adopted. This right to have a say becomes especially impor=-
tént when we recognize the natural tendency for each person
to apply common principles in a way which advances his inter-
ests. The right to have a say provides each with some pro-
tection against the tendency of others to apply principles
in ways which disadvantage him. It enables him to express
his views about why the principle is being improperly applied
and to demand an answer in the public forum,

It is too optimistic to believe that there will ever
be complete convergence of opinien, even after sach person
has heard evéry other person's point of view and votes his
conscience, about which laws optimally satisfy the common
principles. This is in part because there may be reasonable
disagreement ébout what the consequences of adopting different
systems of public rules will be, It is alsc because it may
be impossible for people to be completely impartial in
applying the principles, What is iﬁportant is that the
principles do not leave tos much room for disagreement about
which laws optimally éatisfy them., The principle which,Iv
have suggested is, on this score, much better than the prine-
ciple which simply says that we should adopt the public

system of rules which maximizes utility, Even here, however,
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it would be preferable to have a piinciple which evaluates
the consequences of laws in terms of more specific concepts
thap maximizing utility., This principle would lesave less
room for partiality to work behind the scenes and would lead
to more convergence of opinion. It seems reasonable to say
that people will view their relations as based essentially

on considerations of principle rather than power so long as
a) the principle fixes certain critical features of just
laws, and b) the laws which are enforced ars the outcome of -
the use of just procedures, Certainly, it is more reasonable
that they will view their relations as based om considerations
of principle rather than power than will the people in
Nozick's system., In that system people are not guaranteed
any right to a say ovex which laws apply toc them and their
natural entitlements have little influence on what those laws
are,

We now come to the second significant feature of how
the natural position handles the disagreement which is bound
to occur over which laws optimally satisfy principles which
are incompatible with F and I, It éppeals to special prin-
ciples for the problem of whén avperson is morally bound to
obey a law which resuits from the use of just procedures.
These principles will imply that a persen is sometimes morally
bound to obey a law which results from the use of just proce-

dures even though that law does not optimally satisfy the
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principle which it is intended to satisfy. FPeople adopt the
perspective that they must sometimes tolerate laws which they
do not believe are optimal because the benefits of having
just procedures which are intended to produce optimal laws
will be available to all only if each accepts the burden of
obeying laws which he believes are reasonable but not optimal.
Even Nozick is willing to concede that.people who accept
common principles must sometimes tolerate applications of

those principles which they do not helieve are optimal:

It seems that persons in the state of nature must
tolerate (that is, not forbid) the use of proce=-
dures in the "neighborhood" of their own; but it
seems that'they may forbid the use of more risky
procedures., An acute problem is presented if two
groups believe their own procedures to be reliable
while believing that of the other group to be very

dangerous.1

Similarly, people who accept principles which are not compa=-
tible with F and I must tolerate laws which are in the "neigh=
borhood" of those which they believe are optimal. They‘do
not, however, have a duty to obey those which they believe

are way off the mark. Furthermore they have the right to
criticize any law, even those which they are bound to obey,

which they do not believe is optimal.
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7,6 Conclusions:

Nozick's state of nature approach to the problem of |
what principles characterize the just state begins with the
assumption that none of the first principles of justice apply
directly to the evaluation of institutions, I have argued
that Nozick has not established that we should retain this
assumption, My argument has beenfinternalvto Nozick's theory
in the sense that I have givem Nozick his account of our
clearest moral beliefs. I have argued that even when we
accept his account of our clearest moral beliefs we are not
compelled to accept his solutions, solutions which are compa-
tible with F and I, to the difficult moral problems which
are emergentv:ela#ive to those clear beliefs, Furthermore,

I have argued that once we see the limitations of his account
of our clearsst moral beliefs we must search for an emergent
constraint which can be used to evaluate the competing solu-
tions to the emergent problems and pick out the optimal ones,
I have argued for an emergent constraint which focuses on the
desirability of having a society in which people view their
mutual relations as based essentially on considerations of
principle rather than.pcwer. Once we adopt this constraint
it becomes clear that the optimal solutions to the emergent
problems will appeal to law bound principles and the natural
position which includes special principles for evaluating

publication, enforcement, and collection procedures, One
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reason why it becomes clear is that there are grave liabili-
ties associated with the alternative view that each person's
membership in the state is essentially a matter of vniuntary
choice, My conclusion is: even when we begin the search

for the principles which characterize the just state by
focusing on moral problems in a pre~institutional state of
nature, we end up with the view that some of the main problems

of justice are problems of institutional design.
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- FOOTNOTES

Chagter One

1.. Robert Nozick, Anarchy, State, and Utopia ( New York:
Basic Books, 1974.), pp. 4 = 6. All future page references
will be to Anarchy, State, and Utopia unless otherwise noted.

2, P. 5. ,
3. pp. 6, 22 - 24,

4, p. 114,

5. Pp. 26..

6. p. 9 and the introduction at xiv,

7. p. 87.

8, p. 87.. . , , S
9.. I estabiish this point on pages 68 ~ 76 below,
10, I establish this point on pages 76 - 84 below.
1. p. 33,

Chapter Two

1. pp. 33 - 34,
2, p. 206.

3, p. 171,

4, p. 161,

5. pp. 58, 158, ,

6. pp. 34, 48 - 51, > - e
7. Pp. 51. = 52, I do not claim that this list is camplete.
Nozick might attempt to expand it by arguing for a natural .
right to privacy. and he might attempt to contract it by argu=-
ing that a) the natural right to make contracts can be de-
rived from the natural right to pursue one's life plan or. b)
the. natural right to one's labor and:to what aone has legiti=-
mately acquired can be derived from the natural right to .
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onels body. The list is included here in order to give the
reader an intuitive idea of the position which Nozick wants
to defend.,

8., p. 33,

9., pp. 31 - 32,

10, pp. 33, 171 = 172,

1., p. 34,

12, introduction at xiv,

13. In the next four pages 1 present what I believe is a
defensible reconstruction of the structure of the argument
which Neozick develops in the first half of Chapter Seven
on pages 149 - 182, The best evidence that this is the
structure of his argument is found in his discussions on
pages 150 = 153 and 174 - 182, The reader should also pay
careful attention to his discussion in the note on page 162
and to his sﬁbsequent discussion on pages 184 - 187.

14. p. 175§ see John Locke, Twg Treatises of Government 329
( Laslett ed., 1963 ) ( Second Treatise ).

15, Although Nozick never uses the expression "emergent
problem," he should be comfortable with the concept of an
emergent problem., He claims on page 90 "that no new rights
'emerge' at the group level.," Furthermore, on 205 he asks:
"Are the fundamental principles of justice emergent in this
fashion, applying only to the largest social structure yet
not to its parts?" A reader who objects to my use of the
cohcept of an emergent problem to explain how Nozick de=
velops and defends his theory has the burden of offering a
more illuminating account of how he develops and defends it.

16, John Rawls, A _Theory of Justice ( Cambridge, Massachu-
setts: Harvard University Press, 1971 ), pp. 8=9, 244 - 248,
and 543, '
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17. 4did. at 333ff.

18, id, at 284ff,

19. id at 8,

20, id. at 8,

21, I am not committing myself to the view that thers are
enly two types of emefgent problems., One important problem
which Nozick recognizes as an emergent problem which does
not fall neatly into either of the categoriss which I dis-
cuss below is the problem of how to resolve conflicts which
arise when each of many people desires to punish the same
person who deserves punishment. In his discussion of a sys-
tem of open punishment in a state of nature at 138 = 140 he
appears to assume that we have clear beliefs, so long as we
assume that people do not have conflicting desires to punish
the same person, that each person has a natural right to
punish any person who has violated the law of nature. Rela-
tive to these beliefs the problem of who has the right to
punish in cases where there are conflicting desires is an
emergent problem. One solution is that in cases of conflict
the right to punish is held jeintly by all people who desire
to punish, If we adopt this solution we will have to face
the problem of determining which procedures adopted by a
group to select its representatives who alone have the right
to excercise the group's right to punish are just procedures,
Only those who are chosen by the just procedures will have
the right to punish, If we adopt this solution we will

have an easy answer to one of the anarchist's (and Nozick's)
doubts about the possibility of providing a justification
of the state, This is the doubt which can be traced to the
belief that the state violates a person's natural right to
enforce his rights. when it prohibits the private enforce=-
ment of rights, If we adopt the solution sketched above,
then we can tell the amarchist that a person's natural
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right to enforce his rights does not extend to cases in
which his desire to esnforce them conflicts with another's
desire to enforce them., Therefore, we can tell him that a
person's natural right to enforce his rights is not viala-
ted when he is prohibited from enforcing them and a justly
selected official of the state snforces them instead., It

is because Nozick rejects this solution that he becomes
pre=occupied with the problem of providing a justification
of the state, Furthermore, he rejects it even though he is
aware of the grave inconveniences of having a system of open
punishment. His only argument against the solution sketched
above is that it goes against his belief that there are no
rights which are (see 139) "pessessed jointly by people
rather thamn individually."” 0On pages 68 = 76 below I examine
the role which this belief plays in Nezick's theory and in
Chapter Five below I examine whether Nozick can defend it,

22, Nozick makes an assumption very much like this on 59
and on 339 in footnote 7,

23, Nezick attempts to cope with the distortions created
by high transaction costs in his discussion on 76 - T77.
I evaluate his discussion en pages 255 - 258 below,

24, p. 57,

253, See Nozick's discussion on pages 28 - 30 for possibi-
‘lities which Nozick discusses and rejects and which I do not
discuss, '

26. p. 58,

27. pp. 63, 90 - 91, and 95.

28 The reader should be aware that it is consistent for
Nozick to claim both that a person always has the right te
enforce his rights-and that he sometimes has the duty to
retreat from an aggressor. The duty to retreat (see 62 -63)
applies in cases where the amount of force a person is
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permitted to use to subdue an aggressor is not sufficient
to subdue him in the case at hand,

29, p. 59.

30. pp. 76 = 77,

31. Nezick appears to appeal to the concept of an emergent
constraint in his discussion in the note on 153, He writes:
"If the principle .of rectification of violations of the
first two principles yields more than ene description of
holdings, then some choice must be made as to which of
these is to be realized. Perhaps the sort of considera-
tions about distributive justice and equality that I arque
against play a legitimate role in jﬂig subsidiary choice,
Similarly, there may be room for such considerations in de-
ciding which otherwise arbitrary features a statute will
embody, when such features are unavoidable because other
considerations do not specify a precise lipe; vet a line
must be drawn," He is saying that the property of leading
to a more equal distribution may be an emergent constraint
on solutions to problems which cannot be solved by appealing
to the theoretical considerations at hand.

32, p. 57 (emphasis in original).
33, The reader can find a definition of a law bound prine
ciple on pages 11 and 12 above.

34, There is additional compelling evidence on pages 32 -
34 and on page 39 for my claim that aniﬁk believes that
rights are absolute in this sense., In other places, howe
ever, Nozick appears to retreat from this claim., First, he
says in a note at 30 that side constraints "may be violated
to avoid catastrophic moral horror." He does not, however,
elaborate on what constitutes catastrophic moral horror.
One wonders whether the anarchist could justify the use of
force to prevent the emergence of a state on the ground
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that the long run tendency of any state situation would be a
situation of catastrophic moral horror. Second, he makes
the puzzling claim at 41, while discussing the utilitarian
position on when it is permissible to kill people, that "ept-
ness is hard to come by" with regard to "decisions where

the number of persons is at issue." He naver tells us, how-
ever, why numbers will pose a problem for his theory which
views rights as absolute side constraints. Finally, his
discussion of compensation at 58 suggests that a person is
entitled to full compensation when ancther crosses his boun-
dary without his consent only when he took reasonable pre-
cautions to minimize the amount of harm that might result
from that type of crossing. He does not, however, elaborate
on how we determine what counts as a reasonable precaution,
Is it a matter of convention? Are there special principles
which apply to the evaluation of conventions? May a conven-
tion be enforced against a person who has not consented to
its requiiements? Na attempt is made to answer these im-
portant questions, His only further discussion of the prob-
lem of reassonable precautions occurs in the note at 76 where
he refers to Coase's famous article "The Problem of Social
Cost" and at 80 where he suggests that airlines might be
able to reduce their lisbility to those whose boundaries
they cross when they fly over their homes by offering to
soundproof those homes. Interestingly enough, he does not
tell us how airplanes cross our boundaries when they fly
over our homes, What becomes clear is that Nozick does not
defend the view that thers is always strict ligbility in
torts. Insofar as he believes that each person is respon-
sible for taking reasonable precautions he leaves room for

the concepts of comparative and contributory negligence.

35. p. 32 (emphasis in origimal),
36, p. 33,
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37. pp. 33 = 34 ( emphasis in original; footnate omitted).
38, He argues for this conclusion in his discussion at 28 =
30 where he argues against the view that each person is

bound (see 30) "to minimize the weighted amount of violations
of rights in the society, and that he should pursue this goal
even through means that themselves violate people's rights.”

39. Nozick never'explicitly accepts P4 and he can defend his
position on blackmail without appealing to P4, In Chapter
Four I argue, however, that it would be incoherent for him

to accept his position on blackmail without also accepfiag
P4, See my discussion at 156 - 159,

40, Nozick's anti-paternalism and anti-perfectionism come
out clearly in his discussions at 34, 58, and 324, He ap=-
pears to defend an extreme form of anti-paternalism which
denies that it is legitimate for the state to use force to
a) tax people for the purpose of supporting research into
which products are safe so that people tan make a raticnal
choice about which products to buy and b) require manufac-
turers to provide information about how dangerous their preo-
ducts are so that consumers can make rational choices about
what to buy. Nozick would defend his position that the
state is not permitted to use force for these purposes by
claiming that no private individual in the state of nature
is permitted to use force for these purposes, He would
probably then tell an optimistic story about how consumer
safsty laboratories would arise in a free society and make
a profit by selling product safety information te a public
that wants that information. He would conclude the story
by telling us how the combination of consumer safety labora-
tories and the normal laws which protect pecple against
fraud would provide responsible people with all the protec=-
tion that they need, .
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41. p. 24,

42, p, 25,

43, p. 30, _

44, This is, 1 believe, a fair statement of the principle
which Nozick attributes to Hart and Rawls and which he cri=
ticizes on pages 90 - 95,

45, pp. 13 - 14, and 89,

46, A more complete discussion of the natural position
Would also include a discussion of the need for special
principles for evaluating the official conduct of those
who alone have the right to interpret the law bound prin-
ciples and the public rules needed to satisfy them. We
would call these special principles "principles of judi-
¢ial review,"

47.  Similarly, two people can accept the same law baound
principles and agree that law bound principles create the
need for the special principles which are included in the
natural position but still disagree on what the content of
those principles should be, One may be a democrat while
the other is not,

48, One person who agrees with Nozick that we should ac-
cept F is the act utilitarian, This is of some interest
because disagrees with the act utilitarian on almost svery-
thing else. Another person who accepts F is Robert Paul
Wolff. In In Defense of Anarchism (New York: Harper and
Row, 1976) he writes (at 100): "Either all moral agents have
the right, under some conditions or other, to use force to
implement their purposes, or none do." 'My defense of the
hatural position can be taken as an argument against Wolff
as well as an argument against Nozick,

49, p. 118 (emphasis in original).
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50. p. 89,

51. p. 90. )

52, pp. 149, 230 - 231,

53, Nozick expresses his belief that it is not permissible
to. use force against a free rider at 89 - 90, 93 - 95, and
265 - 268,

54. Pp. 72 - 730 89 - 900
55. ppo 12'F'Fc
56, pp. 54ff.

570 p..BB. .
38, pp. 89 = 90 (emphasis in original).

60, pp. 235 - 238,

61. pp. 246 - 250,

62. Nozick appears to give a general endorsement to this
type of argument in the section "Macro and Micro" which be-
gins at 204, At 206 he claims that "it is ‘undesirable to
protect principles by excluding microtests of them." Also
see his discussion in the note at 167. It is of interest
to note that Nozick canmot argue against a principle which
states that people have a right to be free from unconsented
to risks, including cumulative risks, above a threshhold
level by claiming that it cannot be confirmed by microtests.,
His objection to it must be that it islincompatible with I,

63. Nozick appears to endorse the view that the amount of
punishment which a person deserves puts an upper limit on
the amount which he may receive in his discussion at 60 =
63, He had ample opportunity toc endorse principles of
comparative justice as acceptable principles of punishment
in the sections "Retributive and Deterrence Theories of
Punishment" at 59 = 63 and "The Right of All to Punish" at
137 - 142, His failure to endorse them is evidence that
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he would not endorse them,

64. I discuss this point in section 5.7 at pages 199 - 206
below.

65. p. 74. '

66. p, 82, The principle of compensation is discussed in
detail in Chapter Six, especially in section 6.2 through
6.5,

67. p. 82, ,
68, See Nozick's discussions on 41 = 42, 153 - 155, and 202,
69. p. 42,

Chagpter Two

1. p; .
2, p. 59.

3. P3.was introduced at page 45 above,
4, pp. 66, 78,

5. p. 64,
6’ p‘ 570
7‘ Po 65.

8, p. 64 (emphasis in original),

9. In the section "Fesar and Prohibition" which bagins at
65 Nozick often talks about general systems permitting dif=—
ferent acts and he often compares twe systems which permit
different acts by examining what consequences would follaw
upon the public adoption of each. Furthermore, he clearly
believes that a comparison of these hypothetical conse=-
quences is rslevant to the task of establishing which acts
a person is, in fact, permitted (or forbidden) to do. Let
us call the general system which does best in these compa-
risons "the optimal general system," There is nothing in
Nozick's discussion which suggests that he believes that
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the acts a person is actually permitted (or forbidden) to do
depends upon both a) whether the optimal general system says
that he is permitted (or forbidden) to do them, and b) whether
the optimal general system is, in fact, an established gene=-
ral system., The discussion seems to assume that a person is
permitted (or forbidden) to do an act which is permitted (or
forbidden) by the optimal general system even when there is

no established public rule which a) says that the act is per-
mitted (or forbidden), b) causes people to have reasonable
expectations about how others will act and, therefore, c)
brings about the good comsequences which make the optimal ge-
neral system a desirable system. This strongly suggests that
Nozick intends his discussion in this section to establish
what people's natural rights to liberty are. It also strongly
suggests that the type of argument which Nozick appeals to is,
contrary to what I have claimed, compatible with I. The argu=-
ment can reach the canclusion that a person's act is permitted
(or forbidden) without examining the actual acts of other peo-
ple who are acting independently of him. It simply looks at
whether his act is permitted (or forbidden) by the optimal
general system, Thersfore, it reaches the conclusicn about
whether it is permitted (or forbidden) by examining it as an
isolated act in a pree~institutional state of nature, This

is true, but it is not sufficient to establish that the argu-
ment is compatible with I, I requires both that we consider
the act as an isolated act and that when we so consider it we
establish that it is serious enough to warrant forceful inter-
ference, Nozick's generalization type argument does not sa-
tisfy this second condition, It never shows that each act it
classifies as a forbidden act is serious enough to warrant
forceful interference when it is considered as an isolated
act, It only shows that the system which permits that act
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would be serious enough to warrant forceful interference.
A person whose act was forcefully interfered with on the
basis of :this type of argument could complain that his act
is being interfered with syen though it is not sericus
enough to warrant interference when it is considered as an
isolated act. I elaborate on this point in section 2,7
below.

10. I am assuming that a libertarian would say a) that Sam
acts within his rights when he refuses to give John the rope
and b) that John is not permitted to use force to take the
ropé from Sam after Sam has refused to'give it. The liber-
tarian need not, and almost certainly would not, say that
Sam's refusal is a good act, In section 2,8 below I offerxr
what I believe is overwhelming evidence that Nozick accepts
a) and b) above, This evidence will also, I believe, answer
the suggestion that Nozick would say that John is permitted
to forcefully take the rope because the taking is necessary
to prevent (see note 34 in Chapter One) “"catastrophic moral
horror." When Nozick talks about catastrophic moral horror
he has something more catastrophic in mind than the acciden-
tal death of a little girl.

11. We may be inclined to say that John should not have to
pay market compensation for the rope because the exchange in
“which he buys the rope from Sam would not be a voluntary ex-
change and we may be inclined to say that the exchange would
not be a voluntary exchange because John's alternative .choice
of increasing the likelihood of his daughter's death is an
unacceptable choice, Nozick's discussion of voluntary ex-
change at 262 = 264 clearly indicates that he would say that -
the exchange in which John buys the rope is a voluntary ex-

change.,
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12, This principle is not restricted to cases where the
boundary established by a person's right to his property
will be crossed., It also applies to cases where the boun-
dary established by a person's right to his labor will be
crossed, If John could only save his daughter by using
both Sam's rope and Sam's help in using the rope, then he
would have the right to use both provided that all of the
requirements of MA were satisfied., MA sometimes requires a
person to respond to anether's orders when the othexr takes
the initiative to prevent a serious harm to himself or some
third person. It does not, however, require a person to
take the initiative to aid another. We would need another
principle to get the conclusion that & person is sometimes
required to aid another even when nobody requests his aid,
A person who accepts MA would almost certainly accept some
principle of this type.

13. These conclusions follow from the assumption that John
has a natural right to enforce his emergent right just as
he has a natural right to enforce the natural rights which
appeared on the original list on page 16 above. In fact,
this emergent right would appear to be a matual right inso-
far as the argument which John uses toc establish his right
does not appeal to the fact that some established public
rule says that he has the right. See the discussion in
footnote 9 of this chapter,

14, p. 1.
15, p, 57 in the note.
16, p. 84,

17. It should also be clear that we can use P3 to establish
that John (or Bob) is forbidden to cross Sam's (or Jim's)
boundary in those cases where John (or Bob) does not intend
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to compensate Sam (or Jim) for the harm caused by the cross-
ing.

18, p. 66, There is an interesting problem about how we
should calculate the amount of compensation to which a vice
tim of an assault in a system which permits assaults pro-
vided that compensation is paid is entitled., Let us assume
that the victim attempts to defend himself and, consequently,
suffers more harm than he otherwise would have suffered, Is
he entitled to compensation for all of the harm or is he only
entitled to compensation for the harm he would have suffered
if he hadn't fought back?

19. p. 66.
20, p. 67.
21, p. 66
22, p. 67,
23, p. 67,
24, p. 68, °
25. p. 68,

26, p. 68 (emphasis in eriginal).

27. See the discussion at pages 94 - 95 above,

28, See the discussion at page 100 above,

29, pp. 66 = 67

30, p. 67 in the note.

31, Here I take issue with the position which Nozick defends
at 174. It seems to me perfectly plausible to claim that
fraternal feelings will develop among people who live within
a system which requires each to do acts which promote the
well being of the rest., This is, clearly, an empirical issue,

32, p. 69.
33. p. 137,
34, It is of some interest to note that in Nozick's initial

305



discussion of punishment at 59 - 62, where he compares retri=-
butive and utilitarian theories of punishment, he assumes
that there is a uniform system of punishment., That is, he
assumes that there is a central authority which prohibits
certain acts and which must adopt a uniform policy conerning
which punishments should be attached to each of the acts
which is prohibited. He argues that the principles which
apply to the evaluation of the policy which is adopted are
basically retributive rather than utilitarian, Furthermore,
he argues that there is an upper limit on what amount of
punishment is appropriate for each act and that it is not
permissible to surpass that 1imit even when it will lead to
greater deterrence. This is compatible with I, He does not,
however, go on to accept a principle of comparative justice
which says that those who deserve the same amount of punish=-
ment ought to receive the same amount. We have already noted
(see the discussion on pages 83 - B4) that accepting these
principles is not compatible with I.

Nozick does not discuss the problem of punishment in
the state of naturs until page 137, He asserts that any
Person acting alone in the state of nature is entitled to
punish any vielation of the law of nature, This immediately
leads him to the problem of who has the right to punish in
cases where more than one person wants to exercise his right
. to punish, I have already discussed this problem in
footnote 21 of Chapter Gne, Here I will repeat and elabor=-
ate upon the earlier discussion., We noted that he rejects
the solution which says that in cases of conflict we should
assume that the right to punish is a right which is held
jointly by all people, This solution would create the need

for special procedures which are used by the group which
has the right to punish to determine which people should
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alone have the right to exercise the group's right to punish.
Nozick's grounds for rejecting this solution are a) that it
would be the only right which is held jointly by people and
b) that there is no institutional apparatus already existing
in the state of nature which people can use to determine.
which people alone have the right to exercise the group's
right to punish. These reasons are not very convincing.
They become less convincing when we examine Nozick's own
solution to the problem. He writes: "Ig the extent that

it is plausible that all who have some claim to a right to
punish have to act jointly, then the dominant agency will

be viewed as having the greatest entitlement to exact
punishment, since almost all authorize it to act in their
place. In exacting punishment it displaces and preempts

the actions to punish of the fewest others.," Does this
imply that a representative of the People's Republic of
China is entitled to punish any violation of the law of
nature which occurs in the United States since he represents
more people than the representative of the United States
does? Nozick must, I believe, either give up his bslief
that any person has the right tc punish any vielation of

the law of nature or his solution to the problem of how to
resolve conflicts which arise when more than one person
wants to exercise his right to punish the same person.

35, In fact, the members of a mutual aid society would pro-
bably agree to permit many more crossings than MA permits.
They would probably elect representatives who have the right
to publish and enforde rules which coordinate the activities
of members in cases where coordinated activity is neces-
sary to prevent another member from suffering a serious in=-
jury. So, for instance, the representatives might have the
right to publish rules which coordinate the activities of
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members so that they-effectively sandbag a river which is
about to overflow and destroy the property of other members,
They might also have the right to publish rules which coor-
dinate the activities of members so that they effectively
work to mitigate the harm which other members suffer as

a: result of some natural disaster. The important point is
that in.many cases aid requires the coordinated behaviour
of many. A reasonable mutual society would not overlook
this fact.

36, p. 72 (emphasis added).

37. pp. 71=-72 (emphasis added).

38, p. 101, The reader should alsc see Nozick's comment
in the note on page 180 where he claims that a person may
sometimes legitimately own the entire supply of drinking
water, It is clear from the context that Nozick believes
that when a person legitimately owns something he does not
have to let others use it without his consent.

39. p. 238,

40, p, 238 (emphasis in original),

41, Nozick discusses the problem of how we determine how
much harm may be inflicted on an aggressor to prevent his
aggressive act at pages 62 and 63, . He acknowledges that
the amount that is. .needed is sometimes more than the amount
that. is permitted and, therefore, that a person somstimes
has a duty to retreat. . The amount of harm that Sam is per-
mitted to inflict on John to prevent him from taking the
rdpe.may be low., This may establish the conclusion.that
Sam will have to. retreat and let John take the rope. It
will not, however, establish. that Sam has no right to punish
John for taking the rope without his consent.

42, In Chapter Three.I discuss the problems which emerge
when we drop assumption two and in Chapter Four I discuss

308



the problems which emerge when we drop assumption one,

43, Nozick worries about the problems caused by sadists

at 138, There is, however, a more pressing reason why he
should want to avoid the conclusion that any person acting
alone in.the state of nature is entitled to punish John.

It is his commitment to the view (see 69) that "a person's
ill gotten gains are to be removed or counter-balanced, if
any remain after he has compensated his victims, apart from
the process of punishment." If Nozick considers John's act
of taking the rope to be punishable then he must, to remain
consistent, also believe that it is permissible to remove
John's ill-gotten gains., In this case the ill-gotten gain
is his daughter's life, How is that supposed to be removed?
It seems clear that Nozick must change his view (see 60 and
69) about how to interpret the maxim that no person shall
profit from his own wrong, It is: simply too counter-intui=-
tive to hold, as Nozick appears to hold, that a person should
be subjected to extra hard treatment when he violates ano=-
ther's rights for the purpose of providing a great benefit
to a third party. _ ' ‘

44, . pp. 138 - 139, Nozick does not explicitly deny that
the. victim has_the right to grant mercy. What he.says,
however, certainly suggests that he would deny it.

45, ppe T2 = 73, - - .. . o
46, See the. discussion at 130 - 131 above as well as the

discussion in footnote 35 in this chapter.

Chapter Three
1. PP« 84 - 850

2, In the note on pages 84 - 85 Nozick asks us to ignore
the following types of complications: i) A might be a
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person whose existence benefitted B over the long run but
not in this particular and ii) A might be withholding in-
formation which he stumbled upon and he might be charging
less than the next person who would have stumbled upon it
would have charged. Since Nezick ignores these complica=-
tions so will we. We should note, however, that Nozick's
commitment to I would appear to force him to ignore each

type of complication.

3. Can Nozick avoid saying this by claiming that there is

a natural right to privacy? In footnote one of Chapter One
I noted that Nozick might want to extend his list of natural
rights to include a natural right to privacy. This right
might provide each person with some protection against the
blackmailer, This is because some of the information which
a blackmailer might threaten to reveal is information whose
revelation would constitute a crossing of the boundary esta-
blished by a person's natural right to privacy. In the
cases where he threatens to reveal the information there will
be no difference between what he does and what the racketeer
does; each threatens to do an act which he has no right to
do. In the note on page 86, however, Nozick explicitly dis=-
tinguishes between the blackmailer's activities and the
activities of the racketeer., Therefore, he seems to be as-
suming that the blackmailer's activities do not threaten to
cross a boundary established by a person's rights. In any
case, many of the things which a blackmailer might threaten
to reveal are things whose revelations do not threaten the
boundary established by the right to privacy on any reason-
able account of privacy. For instance, he might threaten

to reveal information that another committed a crime or that
another's property line is not where his neighbor believes
it is.
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4, p. 67 in the note.

5. p. 86, |

6. See note 2 above for a list of complications which
Nozick ignores and which we will also ignorxe,

7. The racketeer usually threatens to forcefully cross the
boundary established by ancther's rights unless the other
pays him to refrain from crossing, These forceful crossings
are certainly forbidden by P2, They are also forbidden by
P3 since the racketeer does not intend to compensate the
people whase boundaries he threatens to cross.

8. p. 86, See the quote at footnote 5 on page 146 above,.

9. pp. 85 - B6. |

10, The problems of when it is permissible for ons person to
sell his silence and when it is permissible for ane person to
buy another's silence are difficult problems, It would seem
that the correct solutions must examine and evaluate the con-
sequences of adopting alternative policies., This approach

is not available to Nozick, however, since it is incompatible
with I and it presupposes an account of the publid interest
which is enforceable against a person without his consent.

At 67 Nozick argueé against a system which permits those who
violate the rights of others to bribe their victims to keep
silent. His argument appeals to the fact that this system
will create uncompensated-for-fear, This argument is incon-
sistent with his commitment to I and, therefore, is not

available to him if he wishes to remain consistent.

11. Nozick discusses problems relatipg to the right to
speak at 129 - 130, 260 - 265, and in footnote 6 on page 342,
None of what he says suggests that special principles are
appropriate for solving the problem of when one person is

permitted to speak,” That is, he appears to believe that acts
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which involve speech are to be treated the same as other

types of acts.,

12, p. 84, 1 take issue with Nozick's claim that a person
who pays this person not to build the structure is served
productively. It seems more appropriate to classify the
exchange in which he pays the other not toc build as what I
will call a "semi-productive exchange." See my discussion

of semi-productive exchanges in section 3.4 below.

13. Nozick never uses the expression "semi-productive ex-—
change," However, he introduces the concept at page 86 and
clearly uses it when he states the principle of compensation,

14, This problem was initially discussed in Chapter One on
pages 30 - 32,

15, We will discuss which acts fall into this category when
we discuss the principle of compensation in Chapter Six.

16. pp. 85 = 86,

17T, p. 86 in the note.

18, p. 32,

19, p. 86 in the note. ‘

20, We will not, however, examine cases of semi-productive
exchange where the motive of one of the parties to the con-~
tract is to injure the other and the other is paying not to

be injured.

Chagte: Four

1, Does a risk creator ever have a legitimate complaint
when the cost of performing his risky activity goes up?
Usually we assign entitlements so that the risk creator
must simply bear this bost. For instance, we usually say

that it is simply unfortunate for_a factory owner and the
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people who work for him when there is an increase in the
number of people who live in the vicinity of the factory
which causes an increase in the factory owner's liability
insurance which in turn causes him to go out of business,
Sometime, however, we may adopt the position that since
the factory owner was there first, those who move into the
vicinity must assume the risks which the factory creates.
If we believe that it is sometimes appropriate to adopt
this view, then we believe that the risk creator sometimes

has a legitimata complaint,

2. pp. 86 = BT (emphasis added).

3. p. 78,

4, p, 82,

5. See the discussion in section 3.5 above.

6., Does Luke at least have to tell Matthew that he intends
to use the chemical so that Matthew can take steps to mini-
mize the amount of herm he will suffer? Leo Long has sug-
gested that the answer to this question is "yes,"

7. p. 64 in the note. .

8. Nozick must square his discussion of how to assign ene
titlements in cases where one pérson incidentally but cex-
tainly dumps the effects of his productive activities on
another with his later discussion (at 79 and 80) of how to
assign entitlements in the case where airlines impose noise
pollution on the people who live near the airport. It would
seem that this is a clear case of one person incidentally

but cerfainly dumping the effects of his productive activity
on another, Yet, Nozick does not suggest that the homeowners
have the right to market compensation for the harm they suf-
fer as a result of the flights. That is, he does not suggest
that they may prohibit the airlines from flying their planes
and, therefore, that the airlines may fly their planes only
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if fhsy manage to negotiate an agreement with the homeowners,

9. There are, in fact, places where Nozick suggests that for
the purpose of assigning entitlements to perform acts we can-
not distinguish acts merely on the basis that one is mgre
likely to cross the boundary established by another's rights
than the other, See his discussion of the right to perform
risky acts in the state of nature at 74 - 75 and his discuse
sion of pre-emptive attack at 126 - 130,

10, I will discuss this position at length in Chapter Six,
expecially in sections 6,2 - 6,3,

Chagter Five

1. 1 have explained why the anarchist believes that it is
impossible to provide a justification of the state on pages
47 - 52 above, .

2. p. 18 (emphasis in original), )

3. It turns out that Nozick never provides a justification
of the state. At 114 he concedes that the protective associ=-
ation is not permitted to prohibit independents from pri-
vately enforcing their rights against other independents.

At 112 he says that an independent who is prohibited from
privately enforcing his rights but who has the resources to
pay for the protective services which the association pro-
vides must pay for those services, If he does not pay, then
he need not be given protection. Finally, the protective
association is not permitted to prohibit people who use re-
liable procedures from privately enforcing their rights,
Nozick has, at best, explained how a state-like entity would
arise from a state of nature by what he comsiders to be

morally permissible means, An anarchist could accept this,
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4, Nozick is aware that a person who gives up F and accepts
the enforceable fairness principle, which we discussed in
sectien 1.3 above will again discuss in section 6.6 below,
can use it to provide a justification of the state. It is
not at all clear to me, however, how Nozick can defend his
apparent belief that people who appeal to it to justify the
prohibition on the private enforcement of rights must intend
to establish a state while people who appeal to the prin-
ciple of compensation, the principle to which Nezick appeals,
to justify the same prohibition will not intend to establish
a state, I suspect that in each case the people who prohibit
+the private enforcement of tights intend to establish a state.
In any case, we cannot determine what their intentions are

by simply asking whether they appeal to a principle which

is consistent with F.

5. p. 6 (emphasis in original).

6. p. 19.

T, Nozick often contrasts his position with other positions
without giving examples of theories which adopt the other
positions, Can the reader confidently give examples of wmoral
theories which offer either type (2) or type (3) explanations
of the political realm? I can't, We run into the same prob-
lem when Nozick says at 33 and 34 that a person who rejects
his account of rights as absolute side constraints has three
alternatives but never gives examples of theories which ac=
cept each of the alternatives, (The relevant quote is on page
42 above at footnote 37). Which of these alternatives have

I committed myself to by defending law bound principles and
the natural position?

B. p. 6
9, I introduced the concept of an emergent constraint en
page 36 above.
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10. See my discussion on pages 18 - 22 above.
1. p. 176,

12, p. 176,

13. pp. 177 - 178 in the note.

14, pp. 179 = 180 (emphasis in original).

150 P. 179.
Ch pter Six

. Pp. 86,
. Pp. 88,
p. 82,
. DPp. 83,

1

2

3

4 .

5., pp. 106 = 107,
6

7

8

« Ppp. 96 - 98.

« PpPp. 105 - 107.

o I say "usually" because we might want ts say that there
are some acts which are so risky that the risk creator is
responsible for warning each person who is exposed to the
risk of the danger that he is in and is liable to punishment
in case he impoées the risk on somebody without warning him,
Furthermore, we might want to say that he is liable to punish-
ment even though the person who was exposed to the risks cre-
ated by his non-aggressive risky act never warned him that
he woguld be punished for doing the act. The problem with
this type of case is that we will usually regard the fact
that the risk creator failed to warn the risk bearer of the
danger as evidence that the risk creator intended to impose
the danger on the risk bearer and, therefors, that he was
acting aggressively. Still, it is impossible to imagine
cases where we would be willing to ' conclude that the risk
creator was acting non-aggressively but negligently. If we
believe that the risk creator is liable to punishment in
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these cases, we adopt the controversial view that a person
is sometimes liable to punishment for his negligent beha-
viour, _Since most retributivists are reluctant to adopt
this view, we can assume that Nozick would also be reluctant
to adopt it.

9. p. BT.
11. pp. 82 = 83 (emphasis in original).

12, p. 81.
13. p. 82,
14, p., 82.

15, This appears to follow from Nozick's discussions at 79,
111, and 112,

16. p. 82.

17. Nozick uses the expression "disadvantaged relative to
the normal situation" at 82,

18, This question is intended to raise doubts about whether
Nozick's entitlement theory of distributive justice satis-
fies the addition and deletion conditions which he discusses
on pages 209 and 210 and which he believes are important |
conditions.

19. p. B6 (emphasis added).

20, This is an oversimplification of Nozick's position., At

112 he says that a rich person who is prevented from private-
ly enforcing his rights because of the prohibition on private

enforcement must for the protective services he receives,

21, p. 146 in the note ( emphasis in original).

22. More precisely, he must say (see 89) that the right "is
decomposable without residue into those individual rights
which are held by distinct individuals acting alone in the

state of nature.," Furthermore, once we realize that the
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right to restrain is held by each individual acting alone

in the state of nature, then we can see that the society

can save a lot of money by adopting the following strategy.
Each ysér a different member invokes his right to restrain™
those who are considered to be dangerous. Since this person
only has to pay those who are disadvantaged by his prochibi-
tion up to the point where he is as disadvantaged as they are
and since he has fewer resources than the society has when

it is considered as an individual, he will have to pay out
much less than the sociesty would if it issued the prohibition
as an individual, On this view one person could preventively
restrain each year and the rest could be free loaders., 0On
what ground could a person who was restrained charge the free
loaders for the benefits which they receive at his expense?
If the restrainer cannot charge others for the free benefits
which he provides them when he restrains others through his
use of the principle of compensation, then how can those

who are restrained charge others? I will pursue the question
of who must pay those who are disadvantaged when the principle
of compensation is invoked in section 6.7 below,

23, p. 143,

24, p, 143,

25. Aren't we overlooking the plight of the factory workers?
The prohibition might disadvantage them by depriving them of
their only employment opporxrtunity. It is unlikely, however,
that Nozick wants to claim that a worker has a property right
in his job which enables him to complain when anotherts non-
aggressive act causes him to lose his job, See Nozick's come
ments on whether people have a right to have their needs sa= .
tisfied at 234 - 235, his comments on whether there is a right
to equality of opportunity at 235 - 238, and his comments on
whether people have a right to a say over what effects them
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at 268 = 270,

26, Any theory which says that the appropriate way to assign
entitlements in situations where people desire to perform

non aggressive acts is to evaluate the consequences of adopt-
ing public rules which make alternative assignments, can pro-
vide an explanation for why being there first should maks a
difference, By assigning some weight to the fact that one
party was there first we provide each person with some guar-
antee ‘that the value of his property will not change due to
circumstances beyond his control and, therefore, provide Him
with some incentive to improve the value of his property.

For a relevant discussion see Michelman, Propertv, Utility,

and Fairness:’Cgmmegts on the Ethicgl Foundations of "Just
Compensagtion® Law, B0 Harvard Law Review 1165 (1967).

27, ppe 73 = 74 (emphasis in origimal).

28, This becomes clear when he returns to the problem of
cumulative risk on pages 89 - 90, The relevant quote appears'
an pages 80 - B2 above and is discussed on pages 79 - 86
abaove,

29, See the discussion on pages 52 - 58 above.

30, p. 95,

31, p. 95. v

32, p. 95 (emphasis added).

33, See the discussion oh pages 214 = 216 above.

34, If Nozick were to accept this additional condition he
Wwould be able to justify some curfews and some gun control
laws by appealing to the enforceable fairness principle.
He would not, however, be able to justify forcing people
to cooperate in the scheme for broadcasting radio programs
which he discusses on pages 93 = 95,

5. p. 95.
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36, It is of some interest to note that the people who com-
piled the Restatement of Restitution (§117. 1937) expressed
the belief that it is sometimes‘bérmissible to use force
(i.e., sue) to gain compensation for services rendered to a
person who did not vplunta:ily.agree to pay for those ser-
vices, See the section "Benefits Voluntarily Conferred"
which begins at 487, The discussion in that section seems
to imply that in each of the above cases the person who pro-
vides the benefit is entitled to compemnsation., In any case,
I am only claiming that it is more plausible to claim that
they are entitled to compensation than are the people in
Nozick's examples, Furthermore, I argue on pages 236 - 238
below that the considerations which lead Nozick %to accept PE
do not force him to accept the conclusion that the people in
my examples are not entitled to compensation,

37. Nozick, who denies that there is an acceptable versiocn
of the enforceable fairness principle, claims that those who
set up compulsory schemes "must pay for finmely designing
their campulsory arrangements so that they don't apply to
those who wish to opt out." See 322,

38, A person who wants to defend Nozick might argue that he
has answered the argument from considerations of fairness
which I have proposed in the section "Philanthropy" which
begins at 265, There he argues that gnce we assume_ that we
hgve 3 solution to the problem of who owns what, then we

cannot appeal to considerations of fairness to force people
to cooperate in contributing to the needy and ending poverty.

The most that the AIQUment which he develops there can be

used to establish is that gnce we assume that we hgve a splu-
tion tg the problem of non-aggressive risky acts, then we

cannot appeal to considerations of fairness to force people
to cooperate in the task of keeping the level of risk below
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the level which creates uncompensated-for-fear., The argument
does not, however, affect my claim that we should appeal to
considerations of fairness when we first determine what the
soclution to the problem of non-aggressive risky acts is.

The reader should re-examine my:discussion of the relation
between the enforceable fairness principle and the liber-
tarian side constraint against aggression on pages 52 - 58

above, especially the discussion on page 57.

39. p. 114,
40, p. 78,
41, p, 115,

42, Nozick might still insist that he can get the conclu-
sion which he wants without appealing to any version of the
enforceable fairness principle. He might argue that people
would respond to the inconveniences of not having an enforce-
able version of the fairness principle by voluntarily giving
the protective association the right to enforce some ver-
sion of the enforceable fairness principle., In Chapter Seven
I examine the shortcomings of this approach,

43, See the previous note,

44, p, 76 (footnote omitted).

45, p. 75 - 76,

46, p. T6.

47, p. 76,

48, p. 76 = 77 (emphasis added).

49, It is because people's natural entitlements are incon-
venient in cases where people are subjected to the risk of
death that each has a reason to sell his right to compensa-
tion in case he is killed to a company which buys such
rights., By selling his right to compensation he is able

to enjoy the benefits of having this right in his lifetime.
It should be clear that the position which I am attributing
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to Nozick is consistent with his comments on pages 77 and T78.

50, p. T4,
51, Pe 75,
52, p. 76,

Chapter Seven

1. This is not, strictly speaking, correct, We have defined
the enforceable fairness principls so that it only applies in
cases where it is clear what people's initial entitlements
are, It is easy to extend it so that it also applies in
cases where we do not know what people's initial entitlements
are but it is clear that people are better off withl the rule
than without it.

2. Will an independent who is prevented from privately en-
forcing his rights on the ground that he uses unreliable
procedures for determining guilt believe that his procedures
are unreliable? If he doesn't, then he will believe that
his compliance with the prohibition on private enforcement
was coerced from him by the protective association's immoral
threat of the use of force.

3. There are other times when Nozick writes as if people
would not compromise, See the long paragraph on pages 98
and 99 which begins "When sincere and goed persons differ
eese”" He never dwells on what the implications of the view
he states are for the problem of whether it is possible to
provide a justification of the state,

4, pp. 141 = 142 (emphasis in original), Also see Nozick's
discussion on page 330.

5. p. 25.
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6. pp. 321 = 322, Also see Nozick's discussion on pages
133 and 134 where he discusses the problem of what the li-
ability of a corporation is to those who voluntarily asso=-

ciate with it.

7. The evidence that this is a fair account of Nozick's
beliefs about when a choice is voluntary can be found on
pages 162 in the note, 169, and 263 - 264,

8. p. 109.

9. The reader should now reconsider Nozick's claims on
pages 33 and 271 = 274 that the night-watchman state is
neutral among its citizens. Although there may be market
considerations which mandate that a protective association
must offer a neutral package when it first goes into busi-
ness, these considerations almost certainly disappear when
it becomes the dominant association., On Nozick's view
there are no considerations of justice which force it to
remain neutral, Control of the state is much more of a
prize than Nozick realizes., See his discussion on page 272
where he suggests that control of the state is not much

of a prize.

10. p. 113,

11. I have stated the principle so that it does not iden-
tify which people are liable to compensate those whose
boundaries are crossed and which people are liable to com=-
pensate those who are disadvantaged by prohibitians on
risky acts. One might argue that Nozick's root idea. of
separateness forces us to assign the first liability to
those who cause the boundary crossings and the second
liability to those who benefit from-the prohibitions which
disadvantage. )
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12. ppo 268 - 271.
13. p. 98
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