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Abstract    
 
Pursuant to the UN Declaration of the Rights of Indigenous Peoples which the United States 
signed in 2009, “Indigenous peoples have the right to self-determination. By virtue of that right 
they freely determine their political status and freely pursue their economic, social and cultural 
development.” Despite the premise of this commitment, Tribal Governments face limitations on 
the ability to issue tax free debt – limitations that are not applied to State or Local governments. 
Tribal government leaders say these restrictions unjustly limit their economic sovereignty and 
prohibit their ability to offer favorable conditions for financing economic development when 
compared to offerings made by State and Local governments. This research evaluates the Tribal 
Economic Development Bond Program (TEDB Program), a policy intervention aimed to address 
the root cause of this issue by temporarily expanding Tribal municipal bonding authority and 
other forms of tax-free debt service.   
 
I used IRS published schedules of TEDB allocations, Bloomberg, EMMA and CBXMarkets to 
construct a data set that identifies TEDB securities, and to derive lessons learned from the 
program. I interviewed stakeholders to further illustrate these findings and inform 
recommendations for reform. Ultimately, I recommend that the TEDB Program be reauthorized 
or that the IRC § 7871 sub sections (b) and (e) be eliminated, thus granting equality to Native 
Nations on this particular provision for tax free debt issuance. 
 
Thesis Supervisor: Amy Glasmeier 
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Economic Development Group/ MIT Energy Initiative - Energy Studies Advisor 
 
Reader: Gabriella Carolini 
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Introduction 
 

As sovereign nations within the boundaries of North America, American Indian and 
Alaska Native Nations face unique needs when financing economic development. This research 
examines various pathways that Tribal government leaders can take to finance economic 
development activities on reservation land in a manner that is cost-effective and best suites the 
needs of their communities. In particular, the Tribal Economic Development Bond Program 
(TEDB Program), is a policy intervention that expands Tribal municipal tax-exempt bonding 
authority to encompass enterprise activities such as hotel construction, road construction, and 
debt refinancing.   
 

Utilizing quantitative and qualitative approaches, I derive lessons learned from the TEDB 
program and propose suggestions for future reauthorization and reform.  During the Obama 
Administration, the TEDB Program emerged in 2009 as a component of the American Recovery 
and Reinvestment Act (ARRA) under the Obama Administration.1  TED Bonds are tax-exempt 
bonds that Tribal Governments can use to finance any project or activity for which State or local 
governments can undertake such issues.2  The TEDB Program represents a departure from 
previously existing restrictions that typically limited Tribal governments to issuing municipal 
bonds only for “essential government functions,” as defined in IRC § 78713 further restricted by 
IRS Section 103 of the Internal Revenue Code, and not for broader purposes such as enterprise 
activities like constructing hotels, hospitals and infrastructure. In many ways, the TEDB Program 
evolved in response to decades of consistent feedback from tribal leaders who demanded more 
flexible regulations for municipal bond issuance, in order to strengthen nation building efforts 
on reservation trust land.  

 
  This research identifies the historical pathways for tribal municipal bond issuance and 
identifies incentives and barriers that may encourage or prohibit investment in Native Nations.  
By evaluating the effectiveness of the TEDB Program this research informs policy, advocacy and 
planning efforts at the Tribal, State and Federal levels. This research is aligned with Tribal 
Leader input and guided by specific requests for research that advances policy and advocacy 
projects aimed at increasing Tribal Government access to conventional capital markets.  
 

                                                
1 IRS.gov. (2019). IRS Announces Tribal Economic Development Bonds Allocations | Internal Revenue 
Service. [online] Available at: https://www.irs.gov/tax-exempt-bonds/irs-announces-tribal-economic-
development-bonds-allocations [Accessed 28 May 2019]. 
2 Treasury Department Fact Sheet: Tribal Economic Development Bonds. (2014). 1st ed.[pdf] 
Washington, District of Columbia: U.S. Department of the Treasury, pp.1-2. Available at: 
https://www.treasury.gov/resource-center/economic-policy/tribal-
policy/Documents/Tribal%20Economic%20Development%20Bonds%20Fact%20sheet%202014.pdf 
[Accessed 28 May 2019]. 
3 IRC § 7871 Explains the circumstances under which a Tribal Government is considered the same as a State or 
Local government under the Internal Revenue code. See Appendix E for a copy of the document.  
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 After consideration of the available data, case studies and interviews with people active 
in the field, I conclude that as the TEDB Program evolved through two phases, it became a 
successful economic development policy for Indian Country which provided Tribal governments 
with access to the tax-exempt market on a more equal basis as are available to Non-Native 
entities.  Because the TEDB Program is set to expire in the near future when the remaining 
allocation is depleted, I recommend that it be reauthorized to appropriately maintain Tribal 
government leaders’ desire for self-determination and self-governance.  
 
 
Methodology 
   
 
 In order to derive lessons learned from the TEDB Program, I gathered available data on 
predecessor programs and I interviewed people with experience working in the field of tribal 
economic development finance. Specifically, I reviewed IRS Schedules for the first two rounds 
of TEDB applicants in combination with data available from Bloomberg professional terminal, 
EMMA and CBXMarkets to construct a data set which identifies TEDB applications, issuances 
and success rates in bringing TEDB bonds to market.  After successfully developing a data set of 
municipal bond history for authorized tribal applicants, I then developed a method to illustrate 
tax free capital allocation to Native American Nations from the existing data set.  
 

In my efforts to gather data, I sought a comprehensive data set listing all municipal 
bonds issued by Tribal governments and authorities, but was unable to locate such information 
available in the public domain. My steps to analyze and derive additional insights from the 
available data sets included the following:  
 

- In order to set the stage for the discussion and contextualize my analysis, I conducted 
research to frame the historical and significant legal interventions in the operation or 
experience of Tribal Tax finance and Tribal Economic Development, including Internal 
Revenue Service published trends and research on Tribal municipal bond activities.  

- In order to to evaluate the types of industries that were authorized for TEDB bonds as 
well as the geographic dispersion of participating Tribal governments, I used the Internal 
Revenue Service schedules for the first two rounds of TEDB Program authorizations to 
derive insights and descriptive analysis of the Tribal Economic Development Bond 
program.  

- Using this information, I then looked up each security using EMMA, Bloomberg and 
CBXMarket, to determine who was successful in bringing TED securities to market, as 
well as the amount each tribe was issued compared to the amount they were 
authorized to receive by the Internal Revenue Service, and to determine what coupon 
interest rate they achieved at the time of issue.  

- I further explored case studies and summarized findings of interviews and compared 
qualitative analysis to quantitative analysis to determine findings and additional areas of 
inquiry. 
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To enhance my analytical research, I conducted interviews with economic development, 
policy and planning professionals to better understand the practical implications and challenges 
of Tribal Municipal Bond issuance and participation in the Tribal Economic Development Bond 
program. Participants included: 

 
a. Orrick, Herrington & Sutcliffe LLP 

Firm with Specialty in Tribal Finance; Worked on Navajo Bond Issuance 
b. National Congress of American Indians (NCAI) 

Leading Advocacy and Policy Group for Native American Economic Development 
c. Senate Committee on Indian Affairs 

Congressional committee with oversight of economic development affairs 
d. Holland & Knight LLP 
e. Congressional House Representative Sharice Davids 

Freshman Congressional representative with knowledge of and work experience 
in tribal economic development  

 
Notation on Nomenclature 
  Please note regarding the nomenclature used in this document, I use the term Tribal 
Government to refer to the governing body of a federally recognized native nation within the 
boundaries of North America. I use the terms Tribe, Native Nation, indigenous peoples or 
American Indian community interchangeably. Given the vast diversity and differences in 
religion, history, background, ethnicity, and geography, there simply isn't one term that captures 
the concepts, however, these terms are the most commonly used ones that also appear in legal 
and federal documents.   
 
 It is important to understand the complexity of reservations and native land ownership in 
order to fully appreciate the obstacles that have been placed in the way of economic development 
for Tribal governments. Because federal reservations are held in trust and other untraditional 
forms of ownership created by statute and government action, they are not able to pledge trust 
land as collateral to secure debt. The hybrid private-public structures of tribal service areas are a 
primary factor that affects in what manner they finance economic development, as well as which 
programs are available to them. Thus, this paper starts with an overview of various forms of 
tribal land ownership. 
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Chapter 1. 

The Population: American Indian and Alaska Native Nations 
 

4 
Indian Wars 
 

The America we know today is a post-conflict society that was founded through the 
acquisition of previously occupied, indigenous land.  Hundreds of separate indigenous 
communities were colonized between the years 1540-1890, through massacres and battles 
carried out in the name of “Manifest Destiny” – a period of time now known as the Indian 
Wars.  American Indian Nations ceded to the U.S. government during a time of war.  
 
Treaties Are The Law Of The Land 
 

As established by the earliest version of the United States Constitution written in 1787, 
“Treaties are the Supreme Law of the Land.”  Nation-to-nation relations during the years 1778 
to 1871 were formalized through a series of negotiations that resulted in ratification the of 
three hundred and seventy treaties5 between the United States Government and American 
Indian Tribes. These treaties between nations granted special privileges, rights and reparations 
to indigenous nations in exchange for the land and autonomy they ceded to the US 

                                                
4 United States Office Of Indian Affairs. (1923) Indian Reservations west of the Mississippi River. [S.l.: s.n] [Map] 
Retrieved from the Library of Congress, https://www.loc.gov/item/99446198/.  For a contemporary example of 
indigenous map-making, please see <https://native-land.ca> for an open-source, interactive map that shows pre-
reservation indigenous claims to North American territories and allows community members to contribute to 
design to shape more accurate boundaries based off of oral traditions and historical documents. This map provides 
a frame of reference for pre-colonial indigenous placemaking.    
5 According to the Encyclopedia Britannica, a “treaty” is defined as a binding formal agreement, contract, or other 
written instrument that establishes obligations between two or more subjects. Encyclopedia Britannica. 
(2019). Treaty | international relations. [online] Available at: https://www.britannica.com/topic/treaty [Accessed 
May 2019]. 
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government. Each treaty between a Tribe and the U.S. government is different, however 
commonalities include:  

-  Peace agreement; 
- A provision on land boundaries (if any); 
- Hunting and fishing rights; 
- Tribal recognition of U.S. authority; 
- U.S. agreement to protection of Tribal members; and, 
- many treaties also include rights to guaranteed housing, education, healthcare and 

economic development and agricultural assistance6 
 

Article 1, Section 8 of the U.S. Constitution outlines the powers of Congress which 
includes “To regulate Commerce with foreign Nations, and among the several States, and with 
the Indian Tribes.”7 Through this clause, Tribal authority is recognized within the United States 
Constitution. The relationship between a Tribe and the United States is a government–to-
government relationship.  
 
Tribal Sovereignty and Federal Recognition 
 

The Indian Reorganization Act of 1871 included a provision that prohibited the US 
Government from entering into any additional treaties with Tribal governments.8  After 1871 
and continuing to today, Tribes may enter into formal contracts and agreements with the 
United States government only after gaining “federal recognition” --- a status that is conferred 
through an act of Congress, Presidential executive order, a court decision, or a lengthy 
administrative application and due diligence process that is administered by the Bureau of 
Indian Affairs, pursuant to the provisions set forth at 25 CFR Part 83.  The terms of these 
agreements contain similar benefits to those of many treaties, but are widely varied in scope.  
 

The U. S. Department of Interior defines a Federally recognized tribe as an “American 
Indian or Alaska Native tribal entity that is recognized as having a government-to-government 
relationship with the United States, with the responsibilities, powers, limitations, and 
obligations attached to that designation, and is eligible for funding and services from the 
Bureau of Indian Affairs [a Bureau of the Department of the Interior]. Furthermore, federally 
recognized tribes are recognized as possessing certain inherent rights of self-government (i.e., 
tribal sovereignty) and are entitled to receive certain federal benefits, services, and protections 
because of their special relationship with the United States.”9 
 

                                                
6 Tribal Nations and the United States. (2019). [ebook] Washington, District of Columbia: National Congress of 
American Indians. Available at: http://www.ncai.org/about-tribes [Accessed 10 May 2019]. 
7 U.S. Constitution. Art. I, Sec. 8.  
8 Phillip M. Kannan, Reinstating Treaty-Making with Native American Tribes, 16 Wm. & Mary Bill Rts. J. 809 (2008), 
h p://scholarship.law.wm.edu/wmborj/vol16/iss3/5.  
9 Bia.gov. (2019). Frequently Asked Questions | Indian Affairs. [online] Available at: 
https://www.bia.gov/frequently-asked-questions. 
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Snapshot of Today 
 

Self-identified Native American people comprise approximately 2.6% of the population 
of the United States of America. There are 573 federally recognized American Indian and Alaska 
Native nations in the United States today10, and an additional 200-300 that are fighting for state 
or federal recognition.  Native Hawaiian Nations are not currently recognized by the federal 
government.  
 

 
11 
Data Sources: 1 US Census Bureau; American Community Survey, 2009–2013. American Community Survey 5-Year Estimates, 
Table BO2005 American Indian and Alaska Native alone for selected tribal groupings; generated using American Factfinder. 
Accessed Jun 8, 2015. 2 Department of the Interior, Bureau of Indian Affairs. Indian entities recognized and eligible to receive 
services from the United States Bureau of Indian Affairs. Federal Register 2015;80(9):1942–8. 
 

Among the federally recognized Tribes there are approximately 325 Indian Reservations 
and Tribal territories12 that span across 35 states. The states with the largest number of 
                                                
10 Department of the Interior, Bureau of Indian Affairs. Indian entities recognized and eligible to receive services 
from the United States Bureau of Indian Affairs[PDF-189KB]external icon. Federal Register 2015;80(9):1942–8. 
11 Cdc.gov. (2019). Tribal Population | CDC. [online] Available at: https://www.cdc.gov/tribal/tribes-organizations-
health/tribes/state-population.html. 
 
12 Cdc.gov. (2019). Tribal Reservations | CDC. [online] Available at: https://www.cdc.gov/tribal/tribes-
organizations-health/tribes/reservations.html. 
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federally recognized tribes are Alaska (231), California (109), and Oklahoma (39) [See graph 
below]. While, the States with the highest proportion of American Indian and Alaskan Native 
peoples are Alaska (19.5%), Oklahoma (12.9%), New Mexico (10.7%).13 The number of Tribes in 
a state does not necessarily correlate with the population density or land mass of Tribal lands, 
as not all federally recognized Tribes have ownership of land. According to the Office of 
Minority Health in the US Department of Health and Human Services, 22 percent of American 
Indians and Alaska Natives live on reservations or other trust lands. 60 percent of American 
Indians and Alaska Natives live in metropolitan areas.14 The below charts reflect the states with 
the largest number of federally recognized tribes and the geographic distribution of tribal 
nations. 
 
 

 
 

                                                
13 Ncai.org. (2019). Demographics | National Congress of American Indians. [online] Available at: 
http://www.ncai.org/about-tribes/demographics [Accessed 28 May 2019]. 
14 Minorityhealth.hhs.gov. (2019). American Indian/Alaska Native - The Office of Minority Health. [online] Available 
at: https://minorityhealth.hhs.gov/omh/browse.aspx?lvl=3&lvlid=62 [Accessed May 2019]. 
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15 
Data Source: Department of the Interior, Bureau of Indian Affairs. Indian entities recognized and eligible to receive 
services from the United States Bureau of Indian Affairs. Federal Register 2015;80(9):1942–8. 
 
Land Ownership 
 

Today, American Indian reservation and trust land areas comprise 56 million acres 
within the boundaries of the United States. American Indian and Alaska Native peoples were 
removed from or detained within several plots of land, many of which were converted to 
permanent Reservations or tribal land.  This transition from prisoners of war to federally 
recognized quasi-sovereign nation status was made possible through legislation such as the 
Indian Removal Act (1830), Dawes Allotment Act (1887) and the Indian Reorganization Act 
(1934). The Dawes Act broke up several reservations by deeding land to specific tribal members 
that remained in trust for 25 years before moving to private ownership. Between 1887-1934, 
90 million acres of indigenous and tribal lands were lost by individuals and families that could 
not pay the federal taxes.16 Many Dawes allotments were sold to non-native individuals. Among 
other things, the Indian Reorganization Act of 1934 allowed the federal government and Tribes 

                                                
15 Cdc.gov. (2019). Tribal Reservations | CDC. [online] Available at: https://www.cdc.gov/tribal/tribes-
organizations-health/tribes/reservations.html [Accessed 20 May 2019]. 
16 Definition of "Indian Country". (2019). [pdf] Washington, District of Columbia: U.S. Department of Agriculture, 
p.2. Available at: https://www.nrcs.usda.gov/Internet/FSE_DOCUMENTS/nrcs141p2_024362.pdf [Accessed April 
2019]. 
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to place additional land into trust—which over the years has resulted in approximately nine 
million acres of additional tribal lands being converted from private ownership to trust.  
 

Today, each reservation is a patchwork of various types of land ownership, structured in 
one of four ways:  
 

- Indian Reservation (Federal Land Trust)- land held in a federal trust for a tribe at large. 
Three types of federal reserve land in the United States including Tribal, military or 
public.  

 
- Restricted Status or Restricted Fee Land- Land that is taken out of trust but cannot be 

transferred to ownership of a different party without approval of the Secretary of the 
Interior due to Indian Law restrictions. An example of this is Alaska Native restricted fee 
land that is not in trust, but cannot be transferred from ownership of tribal corporations 
granted the land by the United States government. 

 
- Privately held Allotments -Privately held allotments deeded to specific Tribal members 

and their heirs, taken out of trust by the Dawes Act. Ownership may be sold or 
transferred. 

 
- State Indian Reservations (State Land Trust)- If a tribe is recognized by a state 

government but does not have federal recognition, a state government may establish a 
land trust to hold lands for state recognized Native Nations. These lands are subject to 
state laws and are not eligible for protections and services administered by the Bureau 
of Indian Affairs. 
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Alaska Native Land Ownership 
 

The United States bought Alaska from Russia in 1867, and entered into formal 
agreements with Alaska Native Nations in the years that followed. Because additional tribal 
treaties were outlawed in 1871,17 none of the 231 Alaska Native tribes hold treaties. The Alaska 
Native Claims Settlement Act, passed by Congress in 1971, mandated the creation of regional 
and village Native corporations for the disbursement of 44 million acres and payment of one 
billion dollars mandated to Native ownership.18 Alaska Native corporations and villages today 
control 44 million acres as fee simple land under the Alaska Native Claims Settlement Act19 --- 
land privately held by tribal corporations. There is only one federal Indian Reservation in 
Alaska—home to the Metlakatla Indian Community of the Annette Island Reserve. 
 

                                                
17Phillip M. Kannan, Reinstating Treaty-Making with Native American Tribes, 16 Wm. & Mary Bill Rts. J. 809 (2008), 
h p://scholarship.law.wm.edu/wmborj/vol16/iss3/5  
18 Land Ownership in Alaska. (2000). [pdf] Anchorage: State of Alaska, pp.1-2. Available at: 
http://dnr.alaska.gov/mlw/factsht/land_fs/land_own.pdf [Accessed April 2019]. 
19 Tribal Nations and the United States. (2019). [ebook] Washington, District of Columbia: National Congress of 
American Indians. Available at: http://www.ncai.org/about-tribes [Accessed 10 May 2019]. 
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20 Author: Bureau of Indian Affairs. U.S. Domestic Sovereign Nations: Lands of Federally-
Recognized Tribes (Lower 48). Data: ESRI 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                
20 U.S. Department of the Interior [cartographer].(2018). U.S. Domestic Sovereign Nations: Lands of Federally-
Recognized Tribes (Lower 48). Retrieved from https://biamaps.doi.gov/gallery/PDF/IndianLands_ARCH_E_v4.pdf 
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Chapter 2. 

Financing Economic Development for Native Nations 
 
  American Indian and Alaska Native peoples experience a number of economic 
development and health disparities that are distinct when compared with the general 
population. According to the 2010 census, 28.4% of Native peoples live in poverty, compared to 
15.3% for the population as a whole. The average income of AI/AN households was $35,062 
compared to $50,046 the national population. 21 According to the Indian Health Services, 
American Indians and Alaska Natives born today have a life expectancy that is 5.5 years less 
than the national average for all races (73.0 years to 78.5 years, respectively).22 
 
  Federal Indian reservations and their governing bodies-- tribal governments—operate as 
sovereign nations within the boundaries of the United States.  In this moment of history they 
are working to expand polices that promote self-determination and enhance authority in order 
to better meet the needs of their communities and self-determine their futures.  The Indian 
Self-determination and Education Assistance Act of 1975 and the Tribal Self-Governance Act of 
1994 were two pieces of legislation that gave Tribal governments the authority to self-
administer several programs and services through funds granted by the Bureau of Indian 
Affairs. They also underscored the concept of “tribal consultation” as an important step in the 
process when new federal policies and regulations are formed that affect their communities. 23 
 
  Federally recognized tribal trusts for Native Nations operate as sovereigns, in a similar 
manner to states. Registered tribal members living on federal Indian Reservations pay taxes, 
but with a number of limitations. They do not pay state sales tax, state income tax for income 
earned on federal tribal trust land, state sales taxes for transactions made within the 
reservation,24 or federal income tax for income from trust lands held by the United States 
government. Residents of federal Indian reserves do not pay property tax to the Tribal 
government because trust land is a community asset rather than individual collateral. Each 
tribal government has the sovereign power to tax transactions that take place within the 
reservation, or to implement excises for transactions and services that have a significant impact 

                                                
21 Tribal Nations and the United States. (2019). [ebook] Washington, District of Columbia: National Congress of 
American Indians. Available at: http://www.ncai.org/about-tribes [Accessed 10 May 2019]. 
22 Indian Health Service Indian Health Disparities. (2018). [pdf] Rockville, MD: Indian Health Services, pp.1-2. 
Available at: https://biamaps.doi.gov/gallery/PDF/IndianLands_ARCH_E_v4.pdf [Accessed 28 Jan. 2019]. 
 
23 Bia.gov. (2019). Frequently Asked Questions | Indian Affairs. [online] Available at: 
https://www.bia.gov/frequently-asked-questions. 
24 In a report on the Federal joint Committee on taxation, it was reported that there may be exceptions to this 
provision if Congress provides approval. (2) Congressional Joint Committee on Taxation (2008). Overview of Federal 
Tax Provisions Relating to Native American Tribes and their Members. Washington, District of Columbia: Congress 
of the United States, p.2. < https://www.jct.gov/x-61-08.pdf>. 
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on tribal members. These excises generate revenue for local programs and government 
operating expenses. 
 
  The needs of tribal governments for financing economic development are diverse. 
Federal Indian Reservations vary greatly in land mass, population size, population density, 
location, and in proximity to densely populated urban centers, anchor institutions or tourist 
destinations. While there are similarities, the terms of the treaties and formal agreements 
made between each tribal government and the United States government are different; 
inherent inequalities exist between the level of support and services that different Tribal 
governments receive from Federal agencies. These factors and more influence the economic 
development strategies used by Tribal leaders to develop viable enterprises and prosperity 
within the boundaries of their reservation.  The diverse needs and characteristics of federally 
recognized tribes also affects their ability to obtain cost effective capital to finance enterprise 
activities and economic development.  
 
  Some federal Indian reservations follow place-based economic development strategies 
to leverage community industries such as gaming, energy, tourism and retail or artisan works 
that are unique to their community.25 Tribal governments and corporations can own 
community enterprises located on federal tribal trust land that generate methods of revenue as 
an alternative to taxes. This is not unlike State and Local government investments or tax credits 
made for enterprise and tourism related industries that serve as sources of revenue as well as 
sources for employment for residents of their community. Unlike state and local governments, 
Tribal governments cannot use tax exempt debt to finance any enterprise related activities26, 
such as: 
 

- Energy & natural resources 
 

Several tribes are rich in natural resources such as oil, gas, uranium, wind and timber. 
Technological advances for extraction and preservation of these assets has led to 
economic gains and job creation.  Tribal energy projects are not eligible for tax exempt 
financing because it is not considered an “essential government service.”  

 
- Gaming 

 
Gaming is utilized by many federally recognized tribes as a source of revenue for tribal 
government activities. According to the National Indian Gaming Commission (NIGC) fact 
sheet (2016) 238 federally recognized tribes operate with 474 gaming operations across 

                                                
25 Other examples of Tribal industries include wildlife forestry and fishing, energy, ranching, farming and gaming 
(casinos), retail trade, and public administration.  
26 In a specific limited circumstance traditional forms of tax exempt financing can be used to finance the 
acquisition, construction, reconstruction, or improvement of property that is tribally owned and operated for the 
purposes of a manufacturing facility located on reservation land. Please see IRS link for more information < 
https://www.irs.gov/government-entities/indian-tribal-governments/itg-faq-8-answer-what-additional-
requirements-must-tribal-governments-satisfy-to-issue-tax-exempt-bonds-to-finance-manufacturing-facilities>. 
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28 States. The NIGC reports that 2015 gross gaming revenues were $29.9 billion 
dollars—a 5% increase from 2014.27 The 1998 Indian Gaming Regulatory Act (IGRA) 
enabled tribes to invest in gambling enterprises and use the profits to invest in 
infrastructure, education, and social projects, and required them to do so in 
consultation with States. Tribal gaming activities are ineligible for financing through tax-
exempt debt. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                
27 National Indian Gaming Commission (2016). Facts at a Glance: Ensuring the integrity of the Indian gaming 
industry. Washington, District of Columbia: National Indian Gaming Commission, p.1. Retrieved from < 
https://www.nigc.gov/images/uploads/NIGC%20Uploads/aboutus/2016FactSheet-web.pdf> 
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Chapter 3. 

Top Tools for Debt Service in Indian Country 
 
Federally recognized tribes use an arsenal of different tools to finance economic development 
in their reservations, including:  
 
Limited commercial sources: 

- Private Bank Loans- from banks willing to lend on reservations and 
- Private Placement Securities -- sold to institutional or qualified investors. 

 
Sources of Funding through municipal tools that have tax-exempt features:  

- Tax exempt securities- issued under existing authority for “essential services;” limited to 
qualified investors (institutional investors and high network individuals, and not 
available to the general public); 

- Tax exempt draw-down loans- provided by banks for “essential government services;” 
- Under the American Reinvestment and Recovery Act stimulus package, the new Tribal 

Economic Development Bond program (TEDB Program) was established- which can be 
issued in tax exempt securities or draw-down bank loans for enterprise activities on 
reservation land (excluding gaming). 
 

Federal credit programs:  
- Bureau of Indian Affairs (BIA) Loan Guaranty, Insurance, and Interest Subsidy Program- 

provides both guarantees to banks to mitigate the risk of lending to tribes, as well as 
providing loan insurance for small denomination loans made by banks to tribal 
governments and enterprises in Indian country;28 

- Department of Energy (DOE) Tribal Energy loan guarantee program- provides guarantee 
to a lender (primarily a bank) to mitigate the credit risk associated with lending to an 
energy project on an Indian reservation; 29 

- United States Department of Agriculture (USDA) Farm Service Agency Indian Tribal Land 
Loan Program;30 

- Small Business Administration (SBA) 7(a) Guaranteed Loan program; 
- BIA Road and Infrastructure maintenance program- source of funding dollars to finance 

main highways running through the reservation; and 

                                                
28 U. S. Department of Interior (2019). Division of Capital Investment: Helping Guarantee the Future of Indian 
Country. [online] Washington, District of Columbia: Assistant Secretary - Indian Affairs Office of Indian Energy and 
Economic Development. Available at: https://www.bia.gov/sites/bia.gov/files/assets/as-ia/ieed/pdf/DCI-
WhoWeAre-2019-broch_R3web%20%281%29.pdf [Accessed 1 Apr. 2019]. 
29Hklaw.com. (2019). Introducing the U.S. Department of Energy’s Tribal Energy Loan Guarantee Program. [online] 
Available at: https://www.hklaw.com/EnergyFinanceBlog/Introducing-the-US-Department-of-Energys-Tribal-
Energy-Loan-Guarantee-Program-07-03-2018/ [Accessed April 2019]. 
30 Fsa.usda.gov. (2019). Native American Loans. [online] Available at: https://www.fsa.usda.gov/programs-and-
services/farm-loan-programs/native-american-loans/index [Accessed April 2019]. 
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- US Department of Treasury CDFI Bond Guarantee Program – Bond guarantee program 
that provides a one hundred percent guarantee on loans to community development 
financial institutions (CDFI) in economically distressed areas, with a maximum maturity 
of 30 years. 31  

 
In addition to the credit programs mentioned above, there are other types of Federal and 
charitable programs that promote economic development and investment in Indian country, 
including:  

- Tribal Promise /Opportunity Zones;32 
- New Market Tax Credit Program- Department of Treasury incentives investment in 

distressed areas through CDFIs;33 and 
- Philanthropic Grants from non-governmental organizations and foundations. 

 
Tax Exempt Loans vs. Tax Exempt Bonds 
 

The benefits of tax-exempt borrowing are clear for Tribal governments. Regardless as to 
whether the tax-exempt debt is structured as a loan or a bond, the investors will not pay 
federal tax on interest earned from the security (or loan), and thus are more likely to accept a 
lower interest rate (coupon) relative to a non-exempt security at time of issue. This tax 
treatment provides value to the investor while the lower interest rate provides value to the 
issuer. While bonds have higher fees associated with startup costs both to structure the deal 
and underwrite the deal, they generally offer the opportunity to access larger amounts of 
capital and repay the debt over a longer time span. Such an offering provides issuers more 
flexibility in financing large projects. Issuing a tax-exempt municipal bond may also be more 
complicated than taking a tax-exempt loan, as bond investors may require more collateral or 
other restrictions to secure that debt. Lenders underwrite tax-exempt loans for smaller 
amounts and typically require repayment with a final maturity of five to ten years, rather than a 
bond offering that typically carries bond maturities of over ten years. 34 
 

Tax exempt debt is particularly desirable for Native Nations as a way to lower borrowing 
costs. Tribal government issuers are typically viewed as “high risk” by institutional investors, 
stemming often from a lack of credit history or a lack of familiarity with tribal sovereign status 
and tribal tax law. Historically, investors tend to require higher interest rates for Tribal 
Governments than are required for comparable non-Tribal municipalities.35  
                                                
31 U.S. Department of the Treasury Community Development Financial Institutions Fund. (2019). CDFI Bond 
Guarantee Program. [online] Available at: https://www.cdfifund.gov/programs-training/Programs/cdfi-
bond/Pages/default.aspx [Accessed April 2019]. 
32 U.S. Department of Housing and Urban Development. Hudexchange.info. (2019). Promise Zones - HUD 
Exchange. [online] Available at: https://www.hudexchange.info/programs/promise-zones/ [Accessed 1 Apr. 2019]. 
33 U.S. Department of the Treasury Community Development Financial Institutions Fund. (2019). New Markets Tax 
Credit Program. [online] Available at: https://www.cdfifund.gov/programs-training/Programs/new-markets-tax-
credit/Pages/default.aspx [Accessed 28 Apr. 2019]. 
34 (Randy DelFranco, personal communication, April 26, 2019);  (T. Hyatt, personal communication, April 29, 2019).  
35 National Congress of American Indians. 2007. Native American Economic Policy Report. Web. 
http://www.ncai.org/resources/ncai-publications/native-american-economic-policy-report.pdf 
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Chapter 4. 

Native Nations have Limited Access to Cost-Effective Capital  
 
  Pursuant to the UN Declaration of the Rights of Indigenous Peoples which the United 
States signed in 2009, “Indigenous peoples have the right to self-determination. By virtue of 
that right they freely determine their political status and freely pursue their economic, social 
and cultural development.”36 Despite the premise of this commitment, Tribal Governments face 
limitations on the ability to finance economic development and self-determine their futures – 
limitations that are not applied to State or Local governments. Clarkson (2007) estimated that 
“upwards of $50 billion in capital needs go unmet each year in Native Nations in such vital 
sectors as infrastructure, community facilities, housing, and enterprise development, in part due 
to the restrictions imposed on tribal access to the capital markets, specifically the ability of tribal 
governments to issue tax-exempt debt.”37 
 
  Tribal governments lack sources of revenue levied from property tax—a main source of 
revenue for most State and Local governments that builds capacity and contributes towards 
local government operating expenses. Since federal tribal reserve land is in trust to the tribe as 
a whole, local property taxes cannot be levied on residents living on trust land. Tribal leaders 
cite the absence of property tax revenue as a main hindrance to economic development 
planning for their nations. The Native American Finance Officers Association (NAFOA)38 reports 
that “The lack of a property tax base means that tribal governments rely on revenue from their 
enterprises to provide government services such as public safety, education, housing, and 
cultural programs.”39  
 

                                                
36 United Nations. United Nations Declaration on the Rights of Indigenous Peoples. 2007. Web. 
https://www.un.org/esa/socdev/unpfii/documents/DRIPS_en.pdf 
37 Clarkson, Gavin. 2006. Tribal Bonds: Statutory Shackles and Regulatory Restraints on Tribal Economic 
Development. North Carolina Law Review, no. Issue 4: 1009. 
https://search.ebscohost.com/login.aspx?direct=true&db=edshol&AN=edshol.hein.journals.nclr85.31&site=eds-
live&scope=site. 
38 NAFOA is a leading membership and research organization that advocates for sound economic and fiscal policy, 
develops innovative training programs in financial management, builds the financial and economic skills of the next 
generation, and convenes tribal leadership, experienced professionals, and economic partners to meet the 
challenges of economic growth and change. https://www.nafoa.org/about 
39 Recommendations for the Proposed Opportunity Zones Regulations. (2019). [ebook] Washington, D.C.: Native 
American Finance Officers Association. Available at: 
https://gallery.mailchimp.com/5fdaa92d88375a474b912b0f3/files/e8d80d8f-3bb7-4f68-aedf-
ea2c9d834144/20181219_Nafoa_Opportunity_Zones_Comment_Letter_1_.pdf?utm_source=Nafoa+Mailing+List&
utm_campaign=2135442e4d-
EMAIL_CAMPAIGN_2019_04_12_06_17&utm_medium=email&utm_term=0_dcdb537bb2-2135442e4d-58510715 
[Accessed 28 Mar. 2019]. 
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  Tribal community planning efforts emphasize initiatives that foster a diverse stream of 
enterprise activities to generate revenue for Tribal government use. Yet, these efforts leave 
some Native Nations at a distinct disadvantage in their work to reach self-sufficiency due to 
limitations in community characteristics such as geography, population size, absence of land 
rich with natural resources, and more.40  
 
  In a June 17, 2016 at a hearing of the Senate Committee on Indian Affairs on Access to 
Capital, the Native American Financial Officer’s Association (“NAFOA”) Former Executive 
Director Dante Desidero testified that “cost-effective capital that works for Indian Country is 
lacking.” He continued, “It is lacking in both access and in being effective in meeting its 
intended purpose.”41 Desidero’s testimony elaborated that lack of cost-effective access to 
capital for early and late stage economic development, enterprise and community 
infrastructure projects restrict untapped revenue potential for Native Nations and present a 
frustrating barrier to success.  
 
 The ways in which the Federal and State policies interface with tribal sovereignty are 
diverse and complex and the nuances of tribal status as co-dependent sovereign nations at 
times confuses investors who don’t understand the limitations and opportunities for investing 
in Indian country. Banks also have been historically hesitant to lend to tribal communities at 
desirable rates, because Reservation trust land cannot be pledged as collateral to secure debt. 
The perception of high poverty rates in Indian country compounds the issue further and 
contributes to the difficulties faced by tribal entities when securing debt. Thus, greater public 
education and innovative policies are needed to encourage investment in Indian country.  
 
  There is much to be learned from development finance case studies across cultures and 
indigenous communities around the world in order to explain the pervasiveness and lingering 
effects of bias in tax law and development finance case studies. For example, Jeremy Gorelick 
(2018) illustrates in his publication Supporting the future of municipal bonds in sub-Saharan 
Africa: the centrality of enabling environments and regulatory frameworks, the potential of 
municipal bonds to build infrastructure/capacity in sub-Saharan African countries, and the 
common misunderstandings regarding why it is harder for countries such as South Africa, 
Senegal, and Uganda to utilize this strategy. These misconceptions lead financial partners to 
label the development finance deals as “high risk,” when in reality they are solid investments. 

                                                
40 Some federal tribal reserves are rich in natural resources such as uranium, oil, gas, and other sources of natural 
energy. (Randy DelFranco, personal communication, April 26, 2019); (T. Hyatt, personal communication, April 29, 
2019). 
41 Senate Committee on Indian Affairs Oversight Hearing Access to Capital (June 17, 2015). (2019). [ebook] 
Washiington, District of Columbia: United States Senate Committee on Indian Affairs. Available at: 
https://www.indian.senate.gov/sites/default/files/upload/files/6.17.15%20Desiderio%20Testimony.pdf [Accessed 
28 May 2019]. 
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Gorelick (2018) explains the political and regulatory challenges that make issuing bonds more 
difficult in these contexts.42  
 
 
Tribal Tax-Exempt Debt is a Relatively New Phenomenon 
 
Prior to the Tribal Tax Status Act (1982): 
  The ability of federally recognized Tribal governments to issue tax free debt is relatively 
new. Tax attorney Gavin Clarkson (2007) writes “Prior to 1982, IRS Revenue Rulings rather than 
statutes governed the taxation of tribes. Under Revenue Ruling 67-284, the IRS reasoned that 
because tribes occupy a space in government roughly analogous to states, income of a tribal 
government, like that going to a state, is exempt from federal taxation.  The IRS failed to pursue 
the same logic, however, when it denied tribes the ability to issue tax-free debt. Revenue Ruling 
68-231 reasoned that since the powers of a tribe are delegated to it by the federal government 
rather than a state (in that case, Washington), it cannot be considered a ‘state’ for purposes of 
§ 103’s exemption from federal taxation for interest paid on state and municipal debt. Lingering 
uncertainty because of inconsistencies in how the IRS made its rulings on the tax status of tribes 
led Congress to take up consideration of a comprehensive Indian tax law.”43 
 
Passage of the Indian Tribal Tax Status Act (1982) and Tax Reform Act (1984): 

The passage of the Tribal Tax Status Act in 1982 granted the ability to Tribal 
governments and their political subdivisions to borrow on a tax exempt basis.44  This act added 
§ 7701(a)(40) and 7871 to the Code pertaining to the status of Indian tribal governments. For 2 
years beginning in 1983, Indian tribal governments (or subdivisions thereof) were to be treated 
as states (or political subdivisions thereof) for specified federal tax purposes, including for 
purposes of the tax-exempt bond interest provisions of IRC § 103.  

 
The Tax Reform Act of 1984 made permanent the rules treating Indian tribal 

governments, or subdivisions thereof, as states (or political subdivisions), and also included 
amended provisions to IRC § 7871 creating an “essential government services” restriction for 
tax free debt and prohibiting federally recognized tribes from financing transactions involving 
“enterprise activities” with tax-exempt debt. Tribal government leaders argue these restrictions 
unjustly limit their economic sovereignty and prohibit their ability to offer favorable conditions 

                                                
42 Gorelick, Jeremy. (2018). Supporting the future of municipal bonds in sub-Saharan Africa: the centrality of 
enabling environments and regulatory frameworks. Environment and Urbanization. 30. 095624781774185. 
10.1177/0956247817741853. 
43Clarkson, Gavin. 2006. Tribal Bonds: Statutory Shackles and Regulatory Restraints on Tribal Economic 
Development. North Carolina Law Review, no. Issue 4: 1009. 
https://search.ebscohost.com/login.aspx?direct=true&db=edshol&AN=edshol.hein.journals.nclr85.31&site=eds-
live&scope=site. 
44 Orrick, Clarkson. Also to note, this bill was introduced in the senate (by Malcolm Wallop (R-Wyo.), Bill Bradley (D-
N.J.), Mark O. Hatfield (R-Ore.), Bob Packwood (R-Ore.), and Max Baucus (D-Mont.). See S. 1298, 97th Cong. 
(1982)) 
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for financing economic development45 when compared to offerings authorized for State and 
Local governments.46 
 
  The Tribal Tax Status Act and subsequent amendments, IRC §7871, outlines the 
circumstances when a Tribal government is legally considered to be on par with State and Local 
governments for taxation purposes.  According to current interpretation, Tribal governments 
may only issue tax free debt for “essential government services” further defined as those 
“customarily performed by state or local governments with general taxing powers.” In specific 
circumstances, infrastructure projects in relation to specific manufacturing needs, and for 
purposes may be approved for tax exempt debt.  
 

The “essential government services” provision has been interpreted in varied ways by 
various legal authorities. The language has come up against a fair amount scrutiny as legal 
authorities and Tribal leaders found that the provision restricted their ability to utilize tax 
exempt debt -- a basic tool for economic development in most Non-Native communities across 
the United States. 

 
 According to Orrick, Herrington & Sutcliffe LLP, a law firm which is active in advising 
Native Nations, standard Tribal tax-exempt loans and bonds in most circumstances do not have 
a location requirement. For standard tax-exempt Tribal municipal bonds, Tribes may finance 
projects that are “essential government services” on or off the reservation lands. In addition, 
regarding the interpretation of the “essential government function” requirement they state:  
 

“Schools, roads and governmental buildings are mentioned as examples, but otherwise the code 
limits what tribes may do by drawing an analogy to what state or local governments customarily 
do (not what they occasionally do). Furthermore, although the code itself does not say so, the 
IRS believes that essential governmental functions do not include any commercial or industrial 
activities—even ones that are customarily undertaken by state and local governments. The IRS 
has not explained how it distinguishes which revenue-producing activities are “commercial” and 
which are not, and this narrower interpretation has been a topic of considerable disagreement 
between tribal governments and the IRS in recent years. In addition to satisfying the essential 
governmental function standard, Indian tribes also may not loan or use tax exempt proceeds to 
benefit private parties (i.e., non-governmental users) either through leasing, use, management 
or other preferential arrangements. These so-called “private activity bond” arrangements are 
permitted for local governments but not for Indian tribes, except under one very limited 
circumstance for manufacturing.”47  

 

                                                
45 Such as, essential infrastructure, utilities, public works and community enterprises. 
46 Henson, Eric C. (… et. al.) The State of the Native Nations: Conditions Under U.S. Policies of Self-Determination: 
The Harvard Project on American Indian Economic Development. New York: Oxford UP, 2008. Print. 
47 Orrick, Herrington & Sutcliffe LLP (2009). Tax Exempt Bonds & Borrowing for Indian Tribes. [online] Orrick, 
Herrington & Sutcliffe LLP. Available at: https://www.orrick.com/Insights/2009/01/Tax-Exempt-Bonds-and-
Borrowing-for-Indian-Tribes [Accessed 28 Dec. 2018]. 
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Examples of activities that satisfy the conditions for Tribal Municipal Bond issuance for 
“essential government functions” include:  

• Building a School; 
• Installing Water Infrastructure Piping; 
• Constructing a Main Road; and 
• Renovating an Indian Health Services Hospital.48 

 
Examples of activities that would not satisfy the conditions for Tribal Municipal Bond 

issuance for “essential government functions,” yet can be financed with tax-exempt debt by 
state and local governments include:  

• Hotels and convention centers;  
• Golf courses and other resort enhancements;  
• HUD-insured loans to first-time tribal homebuyers;  
• Energy development and transmission facilities;  
• Solid waste systems, such as landfills;  
• Refinancing more expensive taxable debt that may still be outstanding; 
• Privately-owned manufacturing facilities;49 and 
• Energy development projects.50 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                
48 “Tribal Economic Development Bonds- an Executive Summary for Tribal Leaders,” National Indian Tribal Justice 
Center < http://www.nijc.org/pdfs/TTAP/Tribal%20Economic%20Development%20Bonds.pdf> 
49 Orrick 2009, New Economic Stimulus Bonds for Indian Tribes 
50 Congressional Research Service report, “Tax Exempt bonds: A description of State and Local Government Debt” 
contextualizes the volume cap for tax-exempt private activity bonds that can be issued annually by state and local 
governments. Further, if the bonds are used to finance a building owned by a State or local government, then they 
are subject to no volume cap. < https://fas.org/sgp/crs/misc/RL30638.pdf>  
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Chapter 5. 

A Snapshot of Historical Trends for Tribal Municipal Security Issuance 
 
  The value of tax-exempt securities is clear for Tribal governments. As previously 
outlined, tax-exempt securities allow Tribal governments to carry larger amounts of cost-
effective debt over a longer term, thus providing greater time and flexibility for repayment than 
a standard bank loan. The path to issuance requires larger amounts of collateral and may 
require additional provisions to secure the debt. The Indian Tribal Tax Status Act and Tax 
Reform Act of (1982-1984) granted Tribal governments the authority to issue tax exempt debt 
for the first time, to finance “essential government functions,” -- limited uses that do not 
include enterprise activities- standard uses for which State and local governments use tax-
exempt debt for economic development projects.51  
 

Tax-exempt debt and tax-exempt securities have only been available to Tribal leaders 
for the past thirty-five years. For context, the average life of one security lives up to thirty years, 
or possibly more. The chart below illustrates IRS data on historic Tribal government issuance of 
tax-exempt securities from 1987-2010, including the number of securities and amount of debt 
issued. Up to the 2008 recession, 296 tax exempt municipal securities were issued by Tribal 
Governments totaling $3,344,770,495 in tax-exempt debt. The decline in securities and tax-
exempt debt issued between 2007-2009 is likely contributed to the 2008 recession that crashed 
the market and created difficult conditions for borrowing. 

 

                                                
51 Clarkson, Gavin. 2006. Tribal Bonds: Statutory Shackles and Regulatory Restraints on Tribal Economic 
Development. North Carolina Law Review, no. Issue 4: 1009. 
https://search.ebscohost.com/login.aspx?direct=true&db=edshol&AN=edshol.hein.journals.nclr85.31&site=eds-
live&scope=site. 
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  On February 7, 2009, following a nation-wide recession, President Obama signed the 
$787 billion stimulus act, known as the American Reinvestment and Recovery Act (ARRA), into 
law.52 The ARRA included a number of complimentary provisions intended to spark economic 
growth in Indian country.53 Notably, the Tribal Economic Development Bond program (TEDB 
program) expanded tribal bonding authority by removing the “essential government function” 
limitation and allowing Tribal governments to finance enterprise activities with tax-exempt 
securities up to a $2 billion volume cap. The impetus for the TEDB program was to create an 
easier path to issuing cost-effective capital for Indian country at a time of nation-wide 
recession, and also to respond to Tribal leader feedback that the current restrictions on tax-
exempt borrowing were too limited to meet community needs and not on par with the bonding 
authority of State and local governments.  

 
The graph above and chart below illustrate the landscape within which the Tribal Economic 

Development Bond program was implemented. Through 2010, an average of 13.4 tax exempt 
municipal bonds were issued annually by Tribal Governments for an average of $163,490,897 
debt annually. Thus, the $2 billion volume cap of the TEDB Program reflects a significant 
commitment of funds when compared to historical trends of tribal municipal security issuance.   

 
Source: Historic Data on Tribal Tax-Exempt Municipal Bonds- Published by IRS, See Appendix A 

                                                
52 American Recovery and Reinvestment Act of 2009, Pub. L. No. 111-5, 123 Stat. 115 (2009). 
53 Additional programs related to native nations included the Build America Bonds program, and Tribal Schools 
Construction Bonds. Build America Bonds were eligible nation-wide and not limited to Tribal Governments.  
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7. 

The Tribal Economic Development Bond Program 
 

  

 

 
 

 
 
 

Feb 7, 2009 American 
Recovery and Reinvestment 

Act Signed into Law

June 2009- Treasury 
Releases Guidance on TED 
Bonds via Notice 2009-51

September 15, 2009- IRS 
Notice 2009-81 announces 

TEDB allocation of 
$999,999,999.86 to first 
tranche of 58 authorized 

applications 

July 14, 2010- Treasury 
requests comments on 

TEDB program

November 2010 – IRS 
extends deadline for issuing 

first $1 billion tranche of 
TED Bonds to June 30th

(with additional 6-month 
extension if requested by 

certain date)

2012: IRS Notice 2012-48
states Tribes must use TEDB 
allocations within 180 days 
of issuance and announces 
(July) intent to reallocate 
$1.8 billion of TED Bonds

February 2013: 9 months 
after initial changes 

implemented, roughly 9 
applications totaling $233.4 

million applied and only 
$214.7 million used (13% of 

allocation) 

March 2014- Treasury 
stated $1.3 billion of the 

volume cap was still unused

December 4, 2015: IRS Issues Notice 
2015- 83 which allows TEDB allocation 

to be accessed through draw-down 
loan structure. Also requires new 

reporting requirements to 
demonstrate readiness and 

compliance.

March 31, 2017: IRS announces that 
TEDB Volume Cap Reset at $155 

million for period commencing April 1, 
2017

IRS publishes TEDB Volume Cap limit 
for period commencing April 1, 2019 

is $100 million



 29 

A. Constraints and Regulations on Use of TED Bonds  
 

As interpreted by the courts, the previously required “essential government function” 
found in IRC § 7871 limited Tribal tax-exempt bonding authority and prohibited the use for 
enterprise activities. Under the TED bond program,54 tax exempt bonds could be issued in the 
same manner that State or Local governments would issue tax exempt Private Activity Bonds.55  
Thus, TED Bonds could finance enterprise and commercial activities on a tax-exempt basis. The 
IRS determined that there would be a volume cap of $2 billion, and the United States Treasury 
determined the processes and procedures for distribution. 

 
IRS Notice 2009-51 56 outlined the restrictions and requirements for the program. Most 

notably: 
 
- TED securities must be used to finance activities within the boundaries of a federal 

Indian reservation; 
- TED securities may be used to finance enterprise activities, with the exception of 

gaming; 
- There were two application deadlines, and two schedules for TEDB allocation of the full 

$2 billion volume cap. Round one applicants had to apply by August 15, 2009 and be 
ready to issue by December 31, 2010. Applicants applying for the second tranche were 
required to apply after August 15 and issue by December 31, 2011. If the applicants 
issued a total of more than the $1 billion per schedule, then all would receive 
authorization but at a prorated amount. The $2 billion volume cap would be dispersed 
in two tranches of $1 billion allocations, rather than through a rolling application 
process. 

 
  Stakeholders criticized the decision to limit enterprise activities to Reservation land, as 
the program thus disqualified federally recognized tribes that own land and/or enterprises on 
privately held land, adjacent to a reservation.57 As many reservations are patchworks of various 

                                                
54 The ARRA TEDB program followed guidance set forth by § 7871(f) of the Internal Revenue Code (IRC). See IRS 
Notice 2009-51 for detailed information. 
55 As defined by Investopedia (2019) Private Activity Bonds are Private activity bonds (PAB) are “tax-exempt bonds 
issued by or on behalf of a local or state government for the purpose of providing special financing benefits for 
qualified projects. The financing is most often for projects of a private user, and the government generally does 
not pledge its credit.” Examples of PAB projects might include financing an airport, sports stadium that is a tourist 
destination, or building infrastructure for an entity that is a registered 501c3 nonprofit organization. The main 
point here is that State and Local governments can issue tax exempt Private Activity Bonds for a wide range or 
projects in which the government has a vested interest. Tribal Governments do not have this authority on a 
permanent basis, but the TEDB program presents an opportunity to pilot equalizing the playing field. Definition 
source: <https://www.investopedia.com/terms/p/privateactivitybond.asp> 
56 Internal Revenue Service. (2019). Internal Revenue Bulletin: 2009-51 | Internal Revenue Service. [online] 
Available at: https://www.irs.gov/irb/2009-51_IRB [Accessed Nov. 2018]. 
 
57 U.S. Department of the Treasury (2011). Report and Recommendations to Congress regarding the Tribal 
Economic Development Bond provision under Section 7871 of the Internal Revenue Code. [online] Washington, 
District of Columbia: U.S. Department of the Treasury. Available at: https://www.treasury.gov/resource-



 30 

types of land ownership, the location requirement placed limitations on the types of activities 
that could be financed—placing tribes with larger reservations and unoccupied trust land at an 
advantage for construction projects and enterprise activities. While there are currently 326 
federally recognized Indian Reservations, there are upwards of 700 “Tribal areas” that 
represent land privately held by tribal governments for the purposes of community and/or 
enterprise activities.58 Federally recognized Tribes without reservation land are not eligible for 
the TED Bond program.  The location requirement represented a departure from restrictions on 
standard tribal tax-exempt securities which may be used to finance “essential government 
services,” for federally recognized Tribal governments on or off trust land. 
 

  Gaming is a main driver of economic development for many Native Nations. 
Stakeholders also expressed disagreement with the gaming ineligibility. However, the 
restriction does not prohibit financing for projects that are adjacent to, yet structurally separate 
from a gaming facility. Stakeholders reported in interviews that Congress has remained firm in 
its determination that tax exempt debt will remain ineligible for gaming -- for tribal, state, and 
local governments.59  
 
Phase 1 Results 
 

  The IRS announced on September 15, 2009 that they received 58 applications 
requesting a total of $1,329,487,364.88. All 58 applicants were authorized to issue TED Bonds, 
but the amounts were pro-rated so that the total amount authorized would not exceed 
$999,999,999.86. Thus, of the requested amount, about $329,487, 364.88 capital needs for the 
proposed economic development projects went unmet. Of the 58 authorized applicants, 51 
disclosed their information publicly and 7 withheld. The adjacent chart shows the spread of 
allocations in which you can see while there was some variance, the majority of authorizations 
were issued at the maximum possible amount of $22,565,088.46. The average allocation size 
for tranche one was $16,803,293.8.  The initial design of the program did not implement 
mechanisms to preserve the volume cap allocation for applicants that were unsuccessful in 
bringing TED securities to market.  
 
 
  The chart and bar graph below include 51 of the 58 authorized applicants, omitting 7 
that chose not to disclose their information. It is also important to note that in the first tranche 
alone, 58 authorized applications for TED Bond issuance far exceeds the historical average for 
the standard tax-exempt Tribal municipal bonds which sits at 13.4 average successful issues per 
year.  
 

                                                
center/economic-policy/tribal-policy/Documents/Report%20to%20Congress%20-
%20Tribal%20Economic%20Development%20Bonds%20-%20FINAL%2012.19.11.pdf [Accessed 28 Jan. 2019]. 
58 Cdc.gov. (2019). Tribal Population | CDC. [online] Available at: https://www.cdc.gov/tribal/tribes-organizations-
health/tribes/state-population.html. 
59 See Appendix B 



 31 

 
 
 



 32 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Source: IRS TEDB Schedule 1, See Appendix B 
 
TEDB Round 1 Allocation Was Distributed to 58 Tribal Governments Across 19 States 
 
  The graph below illustrates Schedule 1 authorized 58 TEDB Applications submitted from 
federally recognized Nations across nineteen different States. Of these submissions, the most 
applications were seen from Tribal Governments and Reservations in California, with 
Oklahoma, Wisconsin, and Oregon following close behind. As stated before, the applicant pool 
was restricted to federally recognized Tribes with Reservation land. Thus, it is not surprising 
that most Alaska Native Villages were ineligible for the program and thus are not reflected in 
the applicant pool. California emerged as the State with the most applications as while they do 
not have the most land mass and population density, they have a high number of Reservations 
and federally recognized tribal governments when compared to other States.   
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TEDB Round 1 Intended Uses 
 
  Figure 4 (below) illustrates the diverse intended uses for TEDB allocations. The largest 
percentage, 49% of Authorized applicants, intended to use the allocations in relation to tourism 
facilities.  Stakeholder interviews indicated that the most popular intended use of TED Bonds 
was to finance Hotels and Resorts, often in relation to, yet separate from gaming activities.60 
Hotels and lodging falls into the tourism category.  Refinancing of outstanding non-tax-free 
debt followed behind at 26%, and water infrastructure at 5%. The high percentage of 
applications for refinancing outstanding non-tax-free debt suggests Tribes tapped investors for 
projects that do not qualify as “essential government services.” The high percentage also 
indicates that the issuance of TED bonds provides a better outcome for tribes for either lower 
costs or lower maturities than afforded by the existing non-tax-free debt outstanding. However, 
these conclusions are difficult to verify without a survey of non-tax-free debt outstanding of the 
applicants. Several other categories included recreational facility, retail, education facility, 
health facility, office space and refinancing.  
 

                                                
60 (Randy DelFranco, personal communication, April 26, 2019); (T. Hyatt, personal communication, April 29, 2019). 
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TEDB Round 2 Allocations  
 
  Round two received 86 applications requesting $3,026,804,299.84, a value that 
exceeded the national volume cap for this round allocation by $2,026804,299.84. In IRS News 
Release 2010-20, the second round of allocations announced the second round of authorized 
allocations to all 86 applicants, at prorated amounts totaling $1,004,513,017.38.  
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(Source: TED Bond Schedule 2, See Appendix C) 

 
As seen in the graph below, the amounts dispersed had a wider spread than the first round, 
although this may be influenced by the higher number of authorized applicants for a similar 
amount authorized.61  
 

                                                
61 See Appendix C 
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TEDB Round 2 Applications by State 
 
  Of the Round 2 submissions, the most applications were seen from Tribal governments 
and Reservations in California and Oklahoma, which remains the same as the trend seen in 
Round 1. Washington and Utah emerged as the next highest rank, in contrast to Round 1 
Wisconsin, and Oregon. In the same manner as Round 1, California emerged as the State with 
the most applications. What is different here, is that California’s applicant pool increased by 
more than 50% compared to Round 1, with 28 applications. Interviews with Townsend Hyatt 
from Orrick, Herrington & Sutcliffe LLP indicated that there were a number of consulting 
companies that served as third-party intermediaries for tribes during the application process 
and submitted applications on behalf of many tribes.62 This strategic regional outreach may be 
another contributing factor as to why California and other states saw high concentrations of 
applicants.  

 

 
 

 
 
 

                                                
62 (T. Hyatt, personal communication, April 29, 2019) 
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TEDB Round 2 Applications by Type of Project 
 
  Tourism remained the primary intended use for applications in both rounds -- here at 
31%. Common projects in this category include hotels or convention centers. The second 
schedule had a more diversified set of uses for enterprise activities that were not seen in the 
first round including renewable energy, supply distribution facility, and education and museum 
purposes. 

 
 
Market Success Rate: TEDB Round 1 and TEDB Round 2 Comparison 
 
  Of the 117 disclosed applications accumulated between Round 1 and Round 2, 30 Tribes 
(about 3%) applied in both rounds. The public reports reflect that the full allocation was 
distributed amongst 134 applicants in two schedules for a variety of enterprise uses, yet fewer 
than 5% of authorized applicants were able to bring TEDB securities to market through 6 
securities. Of the applicant pool, only 34% previously had ever previously issued a municipal 
bond. Further, for those Tribes who were unable to bring securities to market within 180 days 
during round 1 or round 2, the allocation was lost and could not be reissued or reauthorized. 
Randy DelFranco from Holland & Knight LLP stated that there was a learning curve for 
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applicants to understand how to utilize the TEDB program and also how to utilize tax-exempt 
debt as a way to finance their enterprise activities.63 
 
 

 
 When viewed in context of the history of tribal municipal bond issuance, the low rate of 
TED security issuance is not indicative of failure.64 Tribes tried to go to market with TED 
securities during a time of significant market disruption. It would be unfair to judge the TEDB 
Program by the rate of issuance alone. There had been a total of 296 tax exempt bonds issued 
prior to the TEDB Program between 1982-2008.65 As evidenced by the low percentage of Tribes 
that has previously issued municipal securities, they are not as widely known in the investor 
community when compared to larger municipalities such as State and local governments. Thus, 

                                                
63 (Randy DelFranco, personal communication, April 26, 2019) 
64 (T. Hyatt, personal communication, April 29, 2019) 
65 A limitation I experienced was in regards to the ability to distinguish between schedule 1 and 2 applications for 
the six identified securities.  An extension of time was granted to round 1 applicant that may have contributed to 
round 1 allocations being issued in 2010 rather than 2009.  
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the six TEDB securities over the two schedules represents sizable percentage of the average 
number of tax-exempt securities issues by Tribal each year.  
 
  The IRS responded to feedback from Tribal governments, legal authorities, and 
organizations such as NCAI and NAFOA. IRS Notice 2012-48 reauthorized a second $1.8 billion 
volume cap to be available starting in July 2012. The revised application process allowed Tribes 
to apply on a rolling basis.  Additional measures were implemented to preserve unused 
allocations under the Volume Cap. A new requirement was established to utilize an authorized 
allocation within a 180 day window, or the applicant would forfeit the allocation, to enable the 
use by another Tribe. 
 
  Roughly nine months after these changes went into effect, in February 2013, it was 
reported by the Bond Buyer that Roughly nine applications totaling $233.4 million applied for 
allocations, and that only $214.7 million of the allocation at that time had been used (about 
13% of the total allocation).66  
 
  On December 4, 2015 the IRS Issued Notice 2015- 83 which allowed TEDB allocations to 
be accessed through a draw-down loan structure in addition to tax-exempt securities. This 
provision also required new reporting requirements for Tribes to demonstrate readiness and 
compliance. Townsend Hyatt from Orrick, Herrington & Sutcliffe LLP, stated that the draw-
down loan structure was a welcomed changed to the policy, because it has proven to be an 
ideal format for construction projects on many reservations.67 With the draw-down structure, 
the lender does not disperse the loans until the tribal recipient is ready to use the funds to pay 
for project expenses, thereby minimizing interest rate costs. This feature stands in contrast to 
the issuance of securities where the entire balance is received up front, and bears interest costs 
at time of issuance. Efficient utilization of various forms of tax-exempt financing – whether that 
is in the form of loans or securities, will contribute to Tribal Government’s ability to establish 
credit histories and ratings—a hurdle faced by many Tribal nations.   
 
  One research objective of this paper was to explore a second level of quantitative 
analysis in order to compare the terms. The benefit of this analysis is to compare the efficiency 
in cost of the TEDB Program. However, this analysis was dependent on my ability to obtain 
reliable data on the bank loan market for Tribal government borrowers. Interviews with 
cooperating tribal governments and industry leaders did not divulge this information. I used 
alternative methods of determining the effectiveness based on the published Volume Cap 
updates of the program. Based off of the published volume cap updates for the program as well 
as articles and interviews I conducted. 
 
  
 

                                                
66 DePaul, J. (2013, Feb 13). Tribal economic development bonds: Huge capacity, few users. The Bond 
Buyer. Retrieved from https://search.proquest.com/docview/1286755370?accountid=12492 
67 (T. Hyatt, personal communication, April 29, 2019) 
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  As reflected in the graph below, adjustments were made to allow flexibility through a 
rolling application process (2012), allocation preservation clauses were implemented (2012), 
and draw-down loans were permitted (see star at December 2015). The underutilized portion 
of the Volume cap has dwindled has dwindled and the available authorization has gone to the 
minimum level of $100,000,000. Thus, what started as a program which initially started as an 
unsuccessful intervention, when adapted to incorporate Tribal leader input, has evolved into a 
successful program, as nearly the entire allocation of $1.8 billion was deployed to Tribal 
enterprise activities. 
 

 
 
Source: Internal Revenue Service: Notice 2009-51; Notice 2010-88; Notice 2012-48; Notice 2015-83; Notice 2009-
51, IRS Notice 2009-81, RS Notice 2012-48, et.)  
 
Lessons Learned from Authorized Applicants who chose not to Issue TED Bonds 
 
The Great Sioux Nation 
 
  A case study of a Tribal Economic Development Bond program project that was unable 
to take municipal bonds to market is the “Oceti Wind Project” (OWP).  OWP is a collaborative 
wind project of the Great Sioux Nation (Lakota Tribes in North Dakota, South Dakota and 
Montana) that collectively sought to build the largest ever clean energy project on tribal land. 
The initial plan for the project was to utilize Tribal Municipal Bonds and was granted 
authorization; however, the partners ultimately decided to finance the project in collaboration 
with a private developer, and philanthropic grants as their efforts to bring authorized TED 
securities to market failed to materialize, and philanthropic dollars proved to be a more flexible 
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form of financing.68 Grant money would not need to be repaid and provided capacity for project 
and implementation and planning. 
 
The Confederated Tribes of the Umatilla Indian Reservation 
 
  In the online newspaper Bond Buyer, a 2013 article on Tribal Economic Development 
Bonds highlighted the case of the Confederated Tribes of the Umatilla Indian Reservation in 
Pendleton, Oregon. The tribe was awarded $22.56 millions of TEDBs in 2010 to help finance a 
portion of its casino property—the Wildhorse Casino and Resort. Although they were 
authorized, the Confederated Tribes of the Umatilla Indian Reservation ultimately chose not to 
go through with the transaction when 2010 interest rates plummeted as a result of the financial 
crisis, and the Tribe concluded that there was no cost benefit to issuing tax-exempt bonds 
versus obtaining a loan from the bank. In addition, the restricts on financing of gaming activities 
made the private financing more desirable. Michelle Wellington, controller with Wildhorse 
Casino and Resort said when asked about the decision to not issue TED securities, “We didn’t 
want to take on any more debt. Right now, tribal gaming revenue is either stabilized or going 
down in some areas in the economy. Even if you get a bond, you still need a letter of credit. It’s 
not a real good time to borrow whether you are getting a bond or a bank loan. A lot of tribes 
have debt and are not comfortable with acquiring more until things change.”69 
 

Lessons Learned from the Tribal Economic Development Bond Program 
 
  The TEDB program created greater awareness and understanding of tax-exempt debt 
for projects in Indian country. Outreach initiatives for the TEDB program included a number of 
published guides, online webinars, roundtable discussions and conference convenings aimed at 
educating Tribal leaders on how they could use the TED Bond program. Interviews agreed there 
was a learning curve to educate prospective applicants regarding how the TEDB Program fit in 
to their current set of tools for financing economic development and how the TED Bonds were 
different from tax-exempt tribal bonds for “essential government services.” Randy Delfranco 
from Holland & Knight LLP, stated that they spent time educating their clients on the tax-
exempt borrowing market and clarifying that the TED Bonds program did not provide grant-like 
money, and that standard tax-exempt bonds for essential government services were still 
available.70 
 
  Interviews also indicated that the lack of due diligence or required proof of financing for 
the first TED bond schedules contributed to the low rate of TEDB securities that made it to 

                                                
68 Josi, Frank. 2018. Can Sioux Tribes Pull Off Largest Ever Clean Energy Project on Tribal Land? Energy News 
Network. Web. https://energynews.us/2018/05/09/midwest/can-sioux-tribes-pull-off-largest-ever-clean-energy-
project-on-tribal-land/ 
69 DePaul, J. (2013, Feb 13). Tribal economic development bonds: Huge capacity, few users. The Bond 
Buyer Retrieved from https://search.proquest.com/docview/1286755370?accountid=12492 
70 (Randy DelFranco, personal communication, April 26, 2019) 
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market.71 Authorization was granted to all who applied without consideration regarding the 
feasibility of the project, or compliance to the proposal of the requirements for the TEDB 
program. Interviews identified a number of contributing factors to the misalignment including, 
the intervention of third-party consultants offering services to Tribal governments and the the 
preparation of applications that were not compliant with TEDB program requirements. 
Therefore, many authorized applicants were eligible and yet their proposed projects were not 
compliant.72 
 
  The demand for cost-effective tax-exempt capital in Indian country is evidenced by the 
high number of applicants who requested to use the funds for refinancing enterprise-related 
non-tax-exempt debt outstanding. The addition of the draw-down loan feature, included Tribal 
leader feedback and made the policy more effective in serving the needs of their communities.  
 
  Ultimately, the TEDB Program has evolved into a successful policy effort that is 
providing a way to finance a broader range of activities that are building economic sovereignty 
and financial capacity for Tribal governments. By providing a range of ways for Tribal 
governments to access the allocations- whether that be in loan or bond form- this change in the 
design of the policy better accounts for the diversity of the eligible applicants that range in 
experience utilizing the tax-exempt debt market, as well as the nature of the activities for which 
they intend to use the funds. Interviews with Randy DelFranco and Townsend Hyatt agreed that 
the TEDB Program went a long way in providing a more equal footing between Tribes and 
States and local governments in the types of projects that they can finance with tax exempt 
debt.73  
 
  The inability for TED Bonds to make it to market was influenced by a host of factors that 
made an already difficult transaction more difficult. As illustrated by the historic trend of Tribal 
tax-exempt bond issuance, an average of 13.5 tax exempt bonds were issued per year by Tribal 
Governments and in 2009 and 2010, there were 13 and 12 tax-exempt bonds issued by Tribal 
authorities respectively. Thus, during the darkest moments of the financial crisis the level of 
tribal municipal bond issuance, including TED bond issuance, remained at levels consistent with 
historical trends.74 
 
  To be most impactful for future policies, it is essential that policies meant to spark 
economic development for Native Nations are developed in partnership with Tribal Leaders. 
The TEDB Program was the first of its kind to respond to the aforementioned calls of Tribal 
leaders, practitioners and professionals over several decades to expand the municipal bonding 
authority of Tribal Governments to be on the same level—or have parity – with State and Local 
governments regarding the types of tax-free debt that they could issue. Congress should 
consider expanding this authority on a permanent basis.  
 
                                                
71 (T. Hyatt, personal communication, April 29, 2019) 
72 (T. Hyatt, personal communication, April 29, 2019) 
73 (Randy DelFranco, personal communication, April 26, 2019); (T. Hyatt, personal communication, April 29, 2019) 
74 See Appendix A. 
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Chapter 7. 

Recommendations for the Future of the Tribal Economic Development 
Bond Program 

 
Recommendations:  
 

- The TEDB program should be amended to eliminate the Reservation location 
requirement and reauthorized for a renewed $2 billion Volume cap;  

 
- Consultations with Tribal leaders should be used to provide feedback on the program; 

 
- The lessons learned should be used to improve the effectiveness of the program; 

 
- Both the feedback and data from actual experience should be used to evaluate the 

effectiveness of the program and determine additional changes; 
 

- Education is needed for legislatures, tribal leaders, and investors in order to ensure 
proposed projects will be successfully financed; and 

 
- Tribal tax-exempt bonding authority should be expanded on a permanent basis to 

provide greater flexibility for the diverse needs of indigenous communities.   
 
  Tax-free debt is a vital economic development tool for rural America, yet access to this 
market remains separate and not equal for Indian Tribes. The TEDB Program was the first of its 
kind to expand Tribal tax-exempt bonding authority for a diverse set of enterprise activities, 
thus providing cost-effective alternative methods for financing economic development.  
 
  Looking forward, I recommend that the TEDB program be reauthorized for an additional 
$2 billion volume cap.  The changes in the later version to include a draw-down loan feature 
and rolling application process created greater time and opportunity for applicants to make use 
of the program for its intended goals and to preserve allocations to be used by other tribes if 
their efforts were ultimately misaligned with the nature of the program. One change I would 
make, aligned with Tribal leader input, is to eliminate the requirement for projects to be 
financed with the boundaries of an Indian Reservation to better accommodate the diverse 
needs and economic development strategies used by American Indian and Alaska Native tribes. 
 
  Equally important, I recommend that the policy mandate check-in moments to receive 
feedback from Tribal leaders regarding the implementation of the program, and to also 
reevaluate the success of the program in light of data from current TED bonds and loans to 
determine additional changes for increased efficiency. 
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  I recommend that investments be made to increase public awareness and education of 
Tribal tax-exempt financing options for legislatures, Tribal leaders, and policy-makers through 
the creation of accessible pamphlets, webinars, and meetings.   
 
 Ultimately, the benefits of tax-exempt borrowing for Tribal governments are clear. The 
average poverty rate of residents living on Indian Reservations is 28.4%, compared to 12% 
nationally, and it is estimated that approximately $50 billion in capital needs for economic 
development purposes in Indian Country go unmet each year.7576  
 
  I recommend that Tribal Government tax exempt bonding authority should be expanded 
so that Tribal governments can satisfy unmet capital needs, and strengthen Indian Reservation 
economies and self-determination through investments in essential community enterprise and 
infrastructure.  
 
  IRS Tax Code §7871-part (b) states that Tribal governments may issue tax free debt for 
“essential government functions,” while §7871 part (e) specifies that "essential governmental 
functions" shall not include any function which is not customarily performed by State and local 
governments with general taxing powers. As it currently stands, IRS §7871 prohibits Tribal 
Governments from issuing municipal bonds for enterprise activities. 
 
 Two bipartisan bills were introduced in the 115th Congress (2017) that included 
provisions to expand Tribal Government Tax-Free Bonding authority, but did not make it to a 
vote. The Tribal Tax and Investment Reform Act of 201777 was introduced in the House and the 
Tribal Economic Assistance Act of 201778 was introduced in the Senate. Both bills proposed 
eliminating the “essential government function requirement” to grant tax-exempt bonding 
parity between Tribal Governments and State and Local Governments.  
 
  It is necessary for the legislature to reintroduce the provision which grants Tribal 
Governments parity with State Governments regarding the types of municipal bonds that they 
can issue by eliminating subsections (b) and (e) of IRS §7871, thus ending the “essential 
government function” restriction that prohibits Tribal governments from issuing tax-exempt 
debt on a permanent basis. Accordingly, I submit that Congress incorporate this Tribal Tax 
parity provision into a piece of legislation that is not earmarked specifically for Tribal 
communities, so that it demands the attention it deserves. 
 
 

                                                
75 Chapman, J. (2010) Complex Debt for Financing Infrastructure, in Municipal Revenues and Land Policies, Lincoln 
Institute of Land Policy, Cambridge, MA. 
76 National Congress of American Indians. 2007. Native American Economic Policy Report. Web. 
http://www.ncai.org/resources/ncai-publications/native-american-economic-policy-report.pdf 
77 H.R.3138 -115th Congress (2017-2018). Tribal Tax and Investment Reform Act of 2017 < 
https://www.congress.gov/bill/115th-congress/house-bill/3138/text> 
78  S.2012 - 115th Congress (2017-2018). Tribal Economic Assistance Act of 2017 < 
https://www.congress.gov/bill/115th-congress/senate-bill/2012> 
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  Over time, the TEDB Program has evolved into a successful policy effort that is providing 
a way to finance a broader range of activities that are building economic sovereignty and 
capacity for Tribal Governments. By providing a range of ways for Tribal Governments to access 
the allocations- whether that be in loan or bond form -- this change in the design of the policy 
better accounts for the diversity of the eligible applicants that range in experience utilizing the 
tax-exempt debt market. By reauthorizing the TEDB Program and/or eliminating the “essential 
government function” Requirement for IRS §7871 (b) and (e), the United States government 
can move one step closer towards fulfilling treaty obligations by eliminating a barrier to 
economic prosperity for Native Nations. 
 
 Congressional Representative Sharice Davids (K-03) is one of the first Native American 
women to serve in the House of Representatives and has extensive experience working in Tribal 
economic development. Representative Davids stated in an interview that in her earliest years 
as an attorney she worked on a number of TED Bonds and projects for Tribal Governments and 
their subsidiaries. She said that she saw how it was difficult for Tribal Governments to finance 
deals when they lacked a credit history or the ability to achieve a rating. Now, as a new 
member of the House of Representatives, she hopes to find ways to prioritize effective policy 
and contribute her perspectives to discussions that impact indigenous communities.  With 
regard to the concept of tax parity she said, “This concept of Tribal Government parity with 
State and Local Governments is a huge issue, in part because most people just don’t 
understand it.” She continued, “So from the perspective that I’m operating on now, which is 
being in the room with people who are going to be voting on these kinds of policies, what I 
bring to the table is the ability to educate my peers. I think that is going to be the place where 
the biggest impact comes.” As a member of the Infrastructure committee, Representative 
Davids stated that although she is four months into her new role, she is pleased to say that the 
Chairman of the Infrastructure committee is mindful of the issues and cares about finding ways 
to include Tribal communities in conversations going forward.79  
 
 
 
 
 
 
 
 
 
 
 
 

                                                
79 (S. Davids, personal communication May 11, 2019). 
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Chapter 8. 

Conclusion 
 
 
  This research set out to provide an overview of the various ways that Tribal 
governments finance economic development across their diverse nations in response to the 
landscape of diverse needs of their populations. In light of historical trends and existing 
pathways to tax-exempt debt issuance, the Tribal Economic Development Bond (and now loan) 
program emerged as an alternative method for Tribal leaders to serve the needs of their 
communities. 
 
  Several authorities emerge as thought leaders on Tribal Economic Development. The 
National Congress of American Indians (NCAI), founded in 1944, is the oldest, largest and most 
representative American Indian and Alaska Native organization serving the broad interests of 
tribal governments and communities. NCAI convenes Tribal Government Leaders to consolidate 
interests for policy recommendations. In their (2007) National Economic Policy Report, NCAI 
reports that in regards to access to capital, "Economic development is hampered by the fact 
that tribes lack the same opportunities as states and local municipalities to be able to finance 
physical infrastructure, economic development, and other governmental programs.” 
 
  Pursuant to the UN Declaration of the Rights of Indigenous Peoples which the United 
States signed in 2009, “Indigenous peoples have the right to self-determination. By virtue of 
that right they freely determine their political status and freely pursue their economic, social 
and cultural development.”80 Despite the premise of this commitment, Tribal Governments face 
limitations on their ability to issue tax free debt – limitations that are not applied to State or 
Local governments. Tribal government leaders say these restrictions unjustly limit their 
economic sovereignty and prohibit their ability to offer favorable conditions for financing 
economic development81 when compared to offerings made by State and Local governments.82 
 
  Each tribal government is different and faces unique challenges to financing 
infrastructure; however, on this particular issue, the advocacy efforts are aligned. Internal 
Revenue Service regulations need to account for the diversity in Indian Country and both 
amend and reauthorize the Tribal Economic Development Bond program to respond to unmet 
treaty and trust concerns. I recommend that that Tribal Economic Development Bond Program 
be reauthorized to maintain the expanded bonding authority for Tribal nations.  
 
 
                                                
80 United Nations. United Nations Declaration on the Rights of Indigenous Peoples. 2007. Web. 
https://www.un.org/esa/socdev/unpfii/documents/DRIPS_en.pdf 
81 essential infrastructure, utilities, public works and community enterprises 
82 Henson, Eric C. (… et. al.) The State of the Native Nations: Conditions Under U.S. Policies of Self-
Determination: The Harvard Project on American Indian Economic Development. New York: Oxford UP, 2008. 
Print. 



 48 

  Each tribal government is different and will face unique challenges to financing 
infrastructure; however, on this particular issue, the advocacy efforts are aligned. Internal 
Revenue Service regulations need to account for the diversity in Indian Country and both 
amend and reauthorize the Tribal Economic Development Bond program to respond to unmet 
treaty and trust concerns. 
 
  As Ken Foote (1997) reminds us, "there is an inescapable fact that violence has played a 
critical, instrumental role in helping Americans build a sense of state and nation…Denial may be 
the easiest way of facing this paradox, but it is not necessarily the only way to come to terms 
with violence in American life." In the spirit of Foote, this research set forth a collaborative and 
complex research question, directed by community requests.  
 
  The lack of progress for Federal regulatory policy in regards to Tribal Finance and the 
clear disregard for unified and consistent Tribal Leader concerns on this particular issue is 
alarming. This research acknowledges silent forms of structural violence that continue to 
oppress Native Nations and hinder their ability to self-determine regional growth and vibrant 
economic futures. 
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Appendix: 
 

A. IRS Historic Data regarding Tribal Tax-Exempt Municipal Bond Issuance 
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B. TEDB Schedule 1 (2009) 
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C. TEDB Schedule 2 (2010) 
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D. IRS Authorized REVENUE Charter for eligible Tribes 84-36 

<https://www.irs.gov/pub/irs-tege/rev_proc_84-36.pdf> 
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E. Internal Revenue Code Section 7871 explains the circumstances under which 
Tribal Governments are treated as states for Tax purposes 
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